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BALANCED BUDGET ACT OF 1997: IMPACT ON 
COST SAVINGS AND PATIENT CARE 



wednesday. september 15. 1999 

House op Representatives, 
COMMirrBB ON Commerce, 
SuBCOMMirrBE ON Health and Environment, 

Washington, DC. 

The subcommittee met, pursuant to notice, at 10:10 a.m., in room 
2322, Raybum House Office Building, Hon. Michael Bilirakis 
(chairman) presiding. 

Members present: Representatives Bilirakis, Upton, Steams, 
Greenwood, Deal, Burr, Bilbray, Whitfield, Ganske, Norwood, 
Cubin, Shadegg, Pickering, Bryant, Bliley (ex officio). Brown, 
Pallone, Deutsch, Stupak, Green, Strickland, DeGette, Barrett, 
Capps, Hall, Towns, Esnoo, and Dingell (ex officio). 

Staff present: Tom Giles, majority counsel; Pat Morrissey, major- 
ity couiuel; Robert Simison, legislative clerk; Bridgett Taylor, pro- 
fessional staff member; and Amy Droskowski, professional staff 
member. 

Mr. Bilirakis. Good morning. I am being accused of diverting 
the hurricane from Florida and sending it to Virginia and messing 
up Mr. Blileys boat, the chairman's boat. So I had better get this 
hearing started. 

Well, I am pleased to convene this hearing on BBA 1997. It is 
time certainly for us to step back and review the impact of the BBA 
on providers end beneficiaries, and certainly we have been doing 
that for some time. 

Just over 2 years ago we enacted landmark changes to the Medi- 
care program. Many of these changes were designed to provide for 
more beneficiary choice and to help guarantee the solvency of the 
Medicare prraram well into the next century. 

I am proud of that legislation and this committee's vital role in 
its creation. The BBA was enacted with bipartisan support and I 
believe it is critical that we work togetl^r in considering any 
changes to the law. 

I am pleased to report that we are achieving many of the objec- 
tives of the BBA. Wasteful spending is down; medicfu solvency nas 
been extended smd many seniors have increased access to health 
care services and providers. Also, the amount of money lost to the 
Medicare program through fi-aud and abuse has dropped consider- 
ably due to the new abilities of the Department of Health and 
Human Services' Inspector General and the Justice D^artment. 

However, as we all know, and the room is full, the BBA has also 

had some unfortunate unintended consequences. In some cases 

(1) 
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more savings were realized from providers than originaUy antici- 
pated. In other cases, HCFA has failed to act in a manner con- 
sistent with beneficiaries' interests and congressioniil intent. We 
hope to address these problems through legislative action this year. 

Today we will hear from both providers and HCFA about the 
most recent problems facing the Medicare program. This sub- 
committee has already held two hearings on issues related to Medi- 
care Plus Choice and I am committed to protecting seniors' health 
care options under that program. 

This hearing will focus on a multitude of other areas affected by 
the BBA. As we begin crafting legislation to correct some of these 
unintended consequences, the testimony from this hearing will help 
us make informed decisions about the scope of any legislation. 

I am very interested in hearing from our distinguished panels 
today and obviously eim grateful to them for taking time away from 
their schedules to be here. Each witness can provide valuable in- 
sight into the effects of the BBA on providers and on beneficiaries' 
access to health care services. With the imminent implementation 
of a prospective payment system for hospital out-patient depart- 
ments and home health agencies, we hoi>e to hear some construc- 
tive suggestions about how these regulations can best be refined. 

However, I would caution that the days of runaway Medicare 
spending are over. While we work to ensure patients' access to nec- 
essary services we must remain vigilant guardians of public funds. 
As we draft legislation to amend BBA, we certainly will not be re- 
opening every provision. 

Funds must go to those areas of demonstrated and compelling 
need. HCFA, however, must also be sensitive to the legitimate 
issues raised by many of the provider groups here today. Many of 
these concerns can, and should, be resolved administratively, and 
I would like to emphasize that. Many can and should be resolved 
administratively, and we will get into that later with our wit- 



One particular area is the plight of the cancer hospitals. I ask 
HCFA to work with this committee to revise the ambulatory pa- 
tient classification, APC system, in a manner consistent with statu- 
tory intent. The proposed APC system will erode patient quality 
and access to needed services. If the current proposal becomes ef- 
fective, many procedures will simply migrate to the more expensive 
in-patient settings, thus ultimately increasing costs to the Medicare 
program. Site of service recommendations by providers will be 
made with an eye toward reimbursement levels rather than focus- 
sing on patient access and convenience. 

■niis is just one issue that I hope we can address today. Obvi- 
ously there are many. 

Again I would like to thank our witnesses who will testify and 
I particularly appreciate, and I want to accent this, appreciate 
HCFA's agreement to have a high-level official present for the du- 
ration of the hearing to better understand and take notes and 
share back with his or her HCFA personnel the stakeholder issues. 
I look forward to productive dialog and I recognize Mr. Brown for 
an opening statement. 

Mr. Brown. Thank you, Mr. Chairman. 



D.qit.zeaOvGoOt^lc 



I £im glad, Mike, you could join us today and I would like to wel- 
come other distinguished witnesses to the three panels. 

Mr. Chairman, I want to commend you for arranging this hear- 
ing. Our subcommittee surely has a lead role in addressing con- 
cerns related to the Medicare provisions of BBA, and this hearing 
is timely and appropriate. 

Our focus today reflects the subcommittee's jurisdiction over 
Medicare Part B. We cannot appreciate the impact of the Part B 
changes imless they are viewed in the context of the entire package 
of cuts. Providers have surely been hit from all sides. 

I am sure all of my colleagues, like me, have received hundreds 
of letters and postcards, faxes and phone calls in the aftermath of 
BBA. Health care administrators and providers whom I have 
known for years and whose counsel I value veiy highly say the 
BBA cuts are jeopardizing their financial viability and compro- 
mising access to care. 

These are serious issues. Congress must address them. Access, 
quality and universeility are the foundations of Medicare and BBA 
cuts have potentially placed two of those three at risk. I cannot em- 
phasize strongly enough that we need to assess the BBA concerns 
now because what providers are telling us is that if the damage is 
being done now, much of it will be irreversible, 

I also cannot emphasize strongly enough to those of you who are 
living with the BBA changes the importimce of providing Congress 
with information that can help us determine what the next steps 
actually are. We need to know specifics. We need to get a sense of 
how BBA is affecting health care on a day to day basis, to tte 
greatest extent possible see analysis and data that target the worst 
trouble spots. 

This information is critically important because we cannot turn 
back the clock. One of the reasons we cannot turn back the clock 
relates to the three foundations of Medicare that I mentioned a mo- 
ment ago: quality, access and universality. As the premium support 
campaign dearly illustrates, any changes we make in Medicare can 
be coopted for purposes that could ultimately undermine all three 
objectives. 

When we lose BBA savings we are not only acceleratii^ Medi- 
care insolvency; we're risking the consequences of making Medicare 
a more expensive program to run. What I mean by this is every 
step we take that weighs Medicare down provides fodder for privat- 
ization — the "Medicare is too expensive, managed care plans can do 
it better" rhetoric. And that is a big price to pay. If providers think 
it is an uphill battle with Medicare, just wait until managed care 
gets hold of it. If we are worried about access and quality now, wait 
until Medicare beneficiaries' only choice is a maneiged CEire plan. 

Mr. Chairman, I want to raise one more issue that I believe is 
inexorably linked and tied to any discussion of BBA fixes — tax cuts. 
If your representative tells you that he favors or she favors BBA 
fixes and also says that she favors or he favors a tax cut, let's say 
in the $600 billion, $700 billion, $800 billion range, they are either 
being disingenuous or they are looking at a very, very different 
Federal budget. 

Tax cuts anywhere near that size would not only obliterate any 
flexibility to restore BBA funding; the BBA cuts would pale, the 
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BBA cuts that many providers have received, have been hit by, 
would pale in comparison to what providers would face in the years 
ahead if a large tax cut goes forw^^. 

This is not a threat; it is a fact. The $792 billion majority tax 
cut proposal assumes one, favorable economic conditions will be 
locked into place for a decade. Two, it assumes no emergency 
spending during those 10 yefirs. Three, it would require a 10 to 12 
percent reduction in every Federeil program. Think about that. 
Medicare Part B comes out of general revenues. If there is a $790 
billion tax cut, austerity, severe cuts would be our only option. 

We have been through this before. I think many of us in this 
room recEill the original BBA envisioned cutting Mechcare and Med- 
icaid by $270 billion. Ag£unst the odds, we defeated that. But as 
we look at the pain caused by BBA savings so far, I urge you to 
keep in mind what we could be facing if our resources now and in 
the future, even the resources we need to support current Medicare 
spending, if our resources now and in the future are Instead chan- 
neled into tax cuts. Beware. Thank you, Mr. Chairman. 

Mr. BiLiRAKiS. I thank the gentleman. 

Mr. Bliley, chairman of the full committee, for an opening state- 
ment. 

Chairman Bliley. Thank you, Mr. Chairman. I would ask unani- 
mous consent to put my full statement in the record. 

Mr. Bilirakis. Without objection, the statement of all members 
of the panel will be made a part of the record. 

Chairman Bliley. Mr. Chairman, I thank you for having this 
hearing. I did not know that there were so many providers of 
health care in Virginia until we did the BBA but I think I have 
seen them all and the story is pretty much the same, that we have 

Sine too far with these cuts, that hospitals are hemorrhaging, that 
CFA promised that if the hospitals did due diligence on trying to 
collect bills, that they would reimburse them 100 percent for their 
losses. Now they have cut it to 50 percent. 

The DRG, which says that if a procedure calls for a 3-day stay 
in a hospitfd and if the hospital is eflicient and gets the patient out 
in 2 days and they go to a skilled nursing home, HCFA cuts back 
on the reimbursement. However, if the patient has to stay longer, 
they do not get any extra for that. The same is true for home 
he^th. The same is true for out-patient. 

I want to thank the administration for having your staff here to 
hear all the witnesses and I would like for the administration to 
submit in writing for the record a list of all the concerns you hear 
today that seek a change in policy. Please let us know what you 
feel you have the authority to fix £tnd what you feel needs coi^res- 
sional action. To the extent you can provide as extensive a ration- 
ale for your decision would be helpful. I look forward to reviewing 
your responses. 

I thank you, Mr. Chairman, and I am going to be in and out be- 
cause there is another hearing downstairs in the Telecommuni- 
cations Subcommittee that I need to make an appearance at. 

[The prepared statement of Hon. Tom Bliley follows:] 

Prepared Statement of Hon. Tom Buley, Chairman, Committee on Commerce 
Thank you, Mr. Chairman. 
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program two vears ago, and it is imp<nlant to monitor the impact those dedsiona 
have on our health care delivery system. In particular, I am most interested in 
knowing of any unintended consequences that may have an adverse afiect on acceaa 

In the Balanced Budget Act of 1997, this Committee made some difficult dedsiuis 
in how best to address the concern of the Nation that the Medicare program was 
lacing firmncipl ruin, and changes needed to be made. Some significant changes 
were enacted. Moving to a prospective payment system for hospital outpatient de- 
partment services, skilled nursing facility services and home health services helped 
reduce federal spending by $115 billion over 5 years, and created new efficiencies 
within the Medicare program. I am proud of the BBA 91 for that reason. 

Now th«e has been much discussion about revisiting some of those tough policy 
decisions we made two jwars a^. As this Cranmittee considers BBA 97 refinements, 
I hc^ we learn today from our witnesses that the AdministrBtion has done all it 
can within the law to foster the best, most efiident patient care. 

"niis Cmnmittee takes a dim view of r^ulations that exceed their statutory bams, 
or when the Administration doesn't do enough within its administrative authonW 
to meet the legitimate concerns of the American pec^)le. That is why 1 hope we wiD 
continue this series of formal inquiries by this Committee into this jmptsrtant pro- 
gram and its implementation, 

I took forward to hearing from our witnesses todav. In addition, I am hopeful that 
rtjiresentatives firom the Health Care financing Administration are able to comply 
with the request Mr. Bilirakis made when he invited you to this hearing, that you 
will be able to stay to listoi to all of the witnesses before us today. At previous hear- 
ings, we have heud concerns some witnesses have raised rKarding HCFA's imple- 
mentation of laws affectiiut the health care industiy. T thituc it would be vahiable 
for HCFA to stay to hear those concerns first hand. 

Again, Mr. Chairman, thank you for convening this hearing today. 

Mr. Bilirakis. Thank you, Mr. Chairman. Thanks for being here. 

Mr. Pallone for an opening statement. 

Mr. Pallone. I want to thank the chairman for holding this 
hearing. The Balanced Budget Act's impact on the hospitals in my 
home State of New Jersey has been severe and unfortunately is 
getting worse. 

The situation is so bad in New Jersey that hospitals are starting 
to close. Memorial Medical Center at South Amboy in my district 
recently closed its doors to new patients during the break. And just 
last Friday, St. Clair's Hospital in Dover, New Jersey announced 
its closure as an acute care facility. 

I have been working, Mr. Chairman, with the New Jersey Hos- 

Eital Association to identify the worst of the problems affecting 
few Jersey's hospitals and I would just like to briefly run through 
tlwm. 

The first I wsmt to mention is the out-patient prospective pay- 
ment system, PPS. HCFA's interpretation, which exceeds congres- 
sional intent, would reduce hospital out-patient payments by 6.7 
percent nationwide. In New Jersey, however, this view of the BBA 
will cost hospitals 16.6 percent on average and 40 percent of New 
Jersey's 85 acute care hospitals have a negative Memcare operating 
mai:gin. This is unacceptably low and unfair, in my opinion. 

Accordingly, while I am not opposed to an equitable PPS system, 
I am opposed to the one HCFA has proposed. An appropriate rem- 
edy to this problem would be either to try a demonstration project 
first or to postpone the implementation of the PPS system ito- 
gether until a better one can be developed. 

Second, Mr. Chairman, graduate medical education payments 
needs to be rebased on data more current than 1984. New Jersey 
was imder a Federal waiver fi^m 1983 to 1989 and was not re- 
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quired to iile Federal Medicare cost reports. Consequently, the data 
from which the New Jersey teaching hospitals sire paid does not 
adequately reflect New Jersey's teaching costs. A targeted rebasing 
plan for diose States that are reimbursed less than 70 percent of 
their costs based on 1996 data would benefit hard-hitting teaching 
hospitals. 

liiird, Mr. Chairman, the Medicare transfer policy is flawed. Hie 
expansion of the definition to include Medicare patients who are 
sent from an acute care hospital to any postacute setting inhibits 
a hospital's ability to seek patient treatment in an appropriate set- 
ting. The BBA moreover, allowed for this expanded aefinltion to be 
applied to further patient treatments, and this is having or will 
have a devastating effect on New Jersey's hospitals. 

More than 24 percent of New Jersey's seniors seek additional 
care after a hospital stay and the cost to New Jersey's hospitals 
will be $18 million a >;ear. The transfer provision penalizes efficient 
hospitals. The expansion of the transfer provision to other patients 
is also a problem. 

Fourth, the skilled nursing facilities, PPS, is also flawed. It is in- 
adequate for individuals with complex medical needs. Because of 
the poor reimbursement rates for patients in skilled nursing facili- 
ties, patients are increasingly seeking placement in hospitals in- 
stead of in the most appropriate settings. This, in turn, increases 
the length of hospital stays, leaving hospitals susceptible to criti- 
cism for not discfaArging patients fast enough. And this cycle could 
and should be changed. In my view, HCFA needs to accurately rec- 
ognize the added costs of nontherapy ancillary services for skilled 
nursing fadfity patients. 

And fifth and finally with regard to the hospital concerns, while 
Congress alleviated some of the financial burdens associated with 
tiie interim payment system for home health care providers, with 
r^ard to home health care now, more needs to be done. Tne 15 
percent across-the-boiird reduction in payment rates that will take 
effect on October 1, 2000 if a PPS system is not implemented will 
cru^ New Jersey's home health providers who provide the care at 
rates well below the national average of home care spending per 
patient and the 15 percent across-the-board reduction obviously is 
a problem. 

Mr. Chairman, I just want to say that because New Jersey's hos- 
pitals cannot afford to wait, I am working on legislation that would 
correct these problems. But before closing, I wanted to mention two 
more concerns arising from the BBA. 

Earlier this year I joined my colleague from North Carolina, Mr. 
Burr, in introducing the Medicare Renabilitation Benefit Improve- 
ment Act. This bip£u-tisan effort would amend the $1,500 caps im- 
posed by the BBA on physical and speech therapy and occupational 
therapy. Specifically it would provide for exceptions, allowing cer- 
tain Medicare beneficiaries to obtain services beyond the $1,500 
caps. These caps are denying some of the most vulnerable seniors, 
particularly stroke victims and those with multiple injuries or dis- 
eases in a single year, much-needed therapy, and exceptions need 
to be made. 

And last, Mr. Chairman, I wanted to mention the impact on 
Medicare Plus Choice. I know we had hearings on this ana that Is 
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not the topic today but over the August receee I heard from many 
frightened seniors who were concerned about Medicare Plus Choice 
providers puJUng out of their service areas and I have come to the 
conclusion that the cuts in payments to Medicare Plus Choice pro- 
viders are too steep. Providers that are paid well do not leave the 
pn^ram, in my opinion, or scale back benefits. One legislative op- 
tion I am considering would increase the payment floor for Medi- 
care Plus Choice providers relative to the lee-for-service payments. 

I know that my colleagues, and I think rightly so — I listened to 
what Mr. Brown seiid in particular — we all realize that we cannot 
make every change and increase everything with regard to the 
BBA but I do think that we are starting to see some msgor prob- 
lems now, particularly with regard to hospitals. And my response, 
particularly with regard to New Jersey's hospitals, is based on the 
concerns that I saw, the actual closings of hospitals that have oc- 
curred within the last month or 2. 

Thank you, Mr. Chairman. 

Mr. BlLIRAKIS. I thank the gentlemfm and I would suggest to the 
gentleman that the scope of uiis hearing is intended to include the 
mipact on cost savings and patient care regarding not onl^ how the 
Balanced Budget Act was crafted but also how it is being inter- 
preted by HCFA. So the points that you make are clearly intended 
to be a part of this hearing. 

Mr. Greenwood for an opening statement. 

Mr. Greenwood. Thank you, Mr. Chairman. I will be brief. 

This is a very, very important heeiring and I thank the chairman 
for holding it. Vvlmtever metaphors we use to describe the unin- 
tended consequences of the Balanced Budget Act of 1997, throwing 
the wheat out with the chaff or Uie baby out with the bathwater, 
cutting bone when we were trying to cut fat, the fact of the matter 
is that the corrections were too severe. 

When you are in this business any amount of time, I think you 
can Judge sincerity and when I meet with my hospital representa- 
tives, my home health care figencies, when I meet with my skilled 
nursing facilities, I can sense the sincerity of their dilemma. It is 
real 

But it is also important that we correct our course here and that 
we not back-track. The worst that we could do is be sitting aroimd 
in 2001 having a hearing about how we overreacted in 1999 to the 
way that we overreacted in 1997, and keep the yo-yo going up and 
down. So we need to find the right course here and I am confident 
that with these hearings we will begin that process. 

I yield back, Mr. Chmrman. 

Mr. BlURAKIS. I thank the gentleman. 

Ms. Eshoo. 

Ms. Eshoo. Thank you, Mr. Chairman, for holding this very im- 
portant hearing and ^ood morning to you, to all my colleagues and 
to the distinguished mdividuals that are here today to oner their 
testimony for us. 

Like so many of my colleagues, I too have heard the complaints — 
I think that they are legitimate; I think that they are real — ^fhim 
my health care providers in my wonderful congressional district 
and they are all about what we did in the Balanced Budget Act of 
1997. 
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Hospitals, home health agencies and nursing homes across our 
country say they cannot live within the budget cuts we enacted just 
2 short years ago. 

A recent Lewin Group study found that payments to health care 
providers are already $40 billion lower than we anticipated when 
we passed the BBA. The study conducted by the American Hospital 
Association warns that the BBA cuts could leave seven out of 10 
hospitals to operate with negative Medicare miirgins within 3 
years. 

Before comii^ to the House, I served as the chair of a county 
hospital board of directors for almost 10 years. I was veiy, very in- 
volved in the day-to-day operations, in the overall health care for 
650,000 people in San Mateo County, California. So I know that a 
hospital cannot continue to offer services on a negative margin. 

So something obviously has to give. And what I fear is that the 
thing that is actually giving is patient care. There are the providers 
but the real face to all of this are the people that receive the care. 
Without relief, hospitals, home health agencies and nursing homes 
are faced with two options. They either cut back services or with- 
draw from the Medicare program altogether. 

And it is already happening in many quEtrters across the country. 
In the first year following enactment of the BBA, nearly 25 percent 
of home health agencies in our country closed their doors. The re- 
sult: over 500,000 fewer seniors received home health services in 
1998 than in 1996. I think for a great Nation obviously we can do 
much better than this. 

The $1,500 annual cap on physical and speech therapy is forcing 
some beneficiaries recuperating from strokes, suffering from Par- 
kinson's disease and multiple sclerosis to prematurely end needed 
therapy. 

So it is my sincere hope, Mr. Chairman, that this hearing is just 
the first step in a very real serious examination of not only the 
issues that each one of us is outlining as we make aai opening 
statement but that out of this will come an insurance policy, so to 
speak, to those that participate in these programs, that need to 
participate in these programs, that they will continue to have ac- 
cess to solid, good quality health care in the greatest countiy on 
the face of this earth. 

I tmderstand that the leadership not only of this committee but 
of Ways and Means, and I think that you touched on this in your 
opening statement, Mr. Chairman, are working on a BBA fix bill. 
I look forward to that. I will roll my sleeves up and work with you. 

I just want to add a footnote to this. I know that our ranking 
member talked about the tax cuts. I think that it is very important 
for Members of Congress to have credibility obviously with the 
American people. From the earhest days of this nation. Congress, 
of course, by poets and writers has always been the brunt end of 
jokes. But we have an opportunity here. We know what the truth 
is, what is going on, because we go to oUr districts every week. The 
chairman of the Commerce Committee stated that he never real- 
ized that there were so many providers in his State and he has met 
with every sin^e one of them. 



D.qit.zeaOvGoOt^lc 



So we have our finger on the pulse of what ib going on. We know 
this. We are going to hear it in a much clearer way and hear irom 
professionals today. 

It is very important for the Congress and the majority party, who 
are in charge of governing here, that we tell the truth about the 
caps. No. 1, caps nave worked. That is why we continue to accrue 
the benefits in terms of our Nation's budget. 

But we also have to tell the truth about the caps that were set 
and maybe were not set right a few years ago. We should have the 
courage of our convictions to reset those caps, and we can do this. 
We can still be fiscally responsible £md be responsible to the people 
of our Nation in the area of health care that they need the most. 

This is not something that you can say, Take it or leave it." Ask 
a Member of Congress if they are willing to take it or leave it in 
terms of their own health care or our children's or our spouse's or 
our parents'. We would say no to that. The same thing with the 
family of the American people. 

So thank you for holmng this hearing. I look forward to not only 
the testimony but the outcomes that I am very sure that we can 
not only grapple with but on a very fair and honest basis, do some- 
thing about it. Thank you, Mr. Chairman. 

Mr. BiURAKIS. I thank the gentlelady. 

Dr. Ganske for an opening statement. 

Mr. Ganske. Thank you, Mr. Chairman. I appreciate your having 
the hearing emd I £im sure that you are concerned about what is 
going on with Hurricane Floyd and have important things on your 
mind, but this is important, too. 

I have rural hospitals in my district that are on schedule to lose 
$1 to $2 million in Medicare reimbursement over the next 3 or 4 
years. These are hospitals in small towns of 3,000 to 5,000 that are 
situated at some considerable distance from major metropolitan 
areas. If you do not have hospitals in those towns, you will not 
have physicians practicing in those towns and it is a matter of eco- 
nomic survival to those communities. It would be equivalent to los- 
ing your school. 

So we Etre not talking just about reductions in the rate of growth. 
We are talking about actual cuts. For instance, the remimeration 
for a cataract operation in those hospitals currently is about 
$1,300. I think they are scheduled to go down to $980, as sort of 
an average. 

The University of Iowa, a teaching hospital, is scheduled to lose 
$65 million imder BBA. It is clear in my mind that we need to 
make an adjustment for rural hospitEils and for the teaching hos- 
pitals from BBA. 

Just to go back historically, I remember in 1995 the Budget Com- 
mittee came out with a proposid to cut Medicare by $285 billion. 
Mr. Chairman, can you imagine what we would be dealing with 
today had that become law? And I remember sitting down with the 
Budget chairman, with the Speaker of the House and many others 
and saying, "If you do this, you are going to be significimtly hurting 
patient care," and I just coiUd not get anywhere. 

So finally, as you well remember, Mr. Chairman, in a hearing of 
this subcommittee in 1995 I became the first Republican to speak 
out against that budget as it related to Medicare and if looks could 
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kill, I would be dead today. But fortiinately, we were able to reduce 
that to $115 billion and I voted for that bill, but on the proviso to 
my leadership that we would look at the results of that bill and if 
necessary, we would come back and do an adjustment. 

For 6 months I have been trying to get our leadership in the 
House to deal with this issue and it does fit into the issue of our 
total overall budget, whether we are talking about tax cuts or re- 
ducing the debt or finishing up our appropriations bills. 

And so I am very glad t^t we are having this hearing. I can tell 
you that my State of Iowa, the hospitals and the providers are 24th 
in the country in terms of their overhead. They are 48th in the 
coimtry in terms of their reimbursement. And if you add BBA to 
that with consequences that are growing way beyond what we envi- 
sioned when we passed the bill, then it is a prescription for some 
real trouble with patient care that we are going to hear about 
today. 

So I believe that this Congress needs to get a move on on this 
issue and I look forward to the testimony. Thank you, Mr. Chair- 
man. 

Mr. BiLIRAKIS. Mr. Green for an opening statement. 

Mr. Green. Thank you, Mr. Chairman, and I would like to, like 
my colleagues, thank you for scheduling this important hearing 
and associate myself with the remarks of my colleague Ms. Estum 
and particularly Mr. Greenwood on the idl the unintended con- 
sequences and the response we have. 

When Congress passed the Balanced Budget Act of 1997, the 
Medicare spending was firing out of control. Something needed to 
be done to slow the growth and stabiUze the Medicare program 
until a long-term solution could be found. However, the state of 
Medicare, along with the rest of the Federal budget, has improved 
much quicker than any of us anticipated. The fact is the Medicare 
spending rate has been significanuy lower than anticipated and 
while this is good for the long-term stability, I am concerned about 
the negative impact it is having on the beneficiaries. 

Almost since the day it passed, providers have been warning us 
about the effects the cuts will have. And while much of the BBA 
is yet to be implemented, we already are seeing some of the worst 
case 8cen£u*ios come true. 

Home health care agencies around the country are closing, leav- 
ing hundreds of counties without any provider. And this week 
Vencor, which operates nursing homes £md hospitals all over the 
country, including in Pasadena, Texas in my district, filed for bank- 
ruptcy, ^d J^s may be just the beginning. As the PPS for skilled 
nursing facilities is fiilly implemented, there is a widespread con- 
cern that tiie sidcest and the most frail beneficiaries will be unable 
to receive all ^e care they need once they reach their therapy caps. 

And finally I would like to address the potential negative impact 
the hospital out-patient prospective payment system could have, 
particularly on patients with cancer. Under the proposed rule, 
HCFA proposes to bundle the cost of all cancer drugs into a small 
number of ambulatory payment categories, APCs, and pay hos- 
pitals only the average cost of these services. The main problem 
with this proposal is that it fails to recognize the complexities of 
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cancer treatments and the wide range of individual needs of each 
patient with cancer. 

As a result, the payment system could threaten the quality and 
availability of cancer treatment for Medicare beneficiaries. In fact, 
imder HCTA's proposed plan, the lowest reimbursement rate for 
some cancer treatments would be under $60, which is expected to 
include supportive care. Moreover under the proposal, new drugs, 
which are defined as anything after 1996, would be reimbursed at 
the lowest rate. This policy would create an overall reduction in the 
quality of patient care, since hospitals would be pressured to pro- 
vide the least expensive rather than 4he most effective treatment. 

Moreover, research and development for new drug therapies may 
be diminished and delayed, ultimately denying the patients of 
today in those fiiture generations access to more effective treat- 
ments. How can HCFA expect hospitals to prescribe the newest 
and in some cases the most effective drugs, many of which cost 
hundreds if not thousands of dollars, if they are reimburaed less 
than $60? 

I have introduced H.R. 1090, the Medicare Full Access to Cfincer 
Treatment Act. This bill already has 55 bipartisan cosponsors and 
it carves out cancer treatment from the out-patient PPS. This sim- 
ple yet sensible action would fiilly protect Medicare beneflcifiries' 
continued access to the best and most effective csmcer care. 

I know HCFA has received nimierous comments on this issue 
and I hope their final nilemakes our legislation unnecessary. How- 
ever, if their proposal is implemented as originally proposed, the 
recent advances in cancer treatment and the billions of taxpayer 
dollars dedicated to finding ciu^s for cancer will be wasted. 

Ag£un Mr. Chairman, I thank you for scheduling this hearing 
and look forward to discussing these issues with our panels. 

Mr. BlURAKls. I thank the gentleman. 

Mr. Bryant? 

Mr. Bryant. Thank you, Mr. Chairman. 

I, too, as every Member of Congress, not just on this sub- 
committee, heard during our Au^st recess complaints from hos- 
pitals and home health care agencies and nursing nomes and I, too, 
think they are legitimate. 

I thank the chairman for convening this hearing. I thank the nu- 
merous very competent and qualified people we have here to testify 
today. And in the interest of somewhat speeding this along, I will 
yield back my time. Thank you. 

Mr. BlURAKIS. I thank the gentleman. 

Mr. Stupak for an opening statement. 

Mr. ST[n>AK. Yes, Mr. ChairmEui, and thank you for holding this 
hearing. I, like many of my colleagues, have heaitl from health care 
providers about the problems that the Balanced Budget Act of 1997 
has been causing them. 

I am especially concerned about the effects of the BBA on rural 
areas. I ^ow my friend Dr. Ganske pointed out some of these 
things. I think even the administration recognizes this fact. If I can 

Suote Dr. Robert Marinson. He's the director of the Center for 
[ealth Plans and Providers of HCFA. 

He testified earlier this year and he said, and I quote, "About one 
in four Medicare beneficiaries live in rural America and rural hos- 
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pitals serve a critical role in areas where the next nearest hospital 
may be hours away. Yet rural hospitals face special challenges. 
They have a higher per unit cost, difficulty maintaining enough pa- 
tients to break even, and difficulty recruiting physicians. Medicare 
has made exceptions and special arrangements to address the 
unique needs of rural areas and strengthen these vital facilities. 
Even before the BBA, Medicare provided special payment support 
to more than half of all rural hospitals." That is the end of his 
quote. 

The special challenges and concerns are why the BBA has had 
a disproportionate impact on rural areas. The administration un- 
derstands the concerns of rural areas and has proposed a number 
of steps to begin to remedy these conditions. 

As our chairman Mr. Bliley pointed out, he wanted to know some 
things that could be done. I would ask ^lat he and all of us take 
a look at the President's Medicare plan, which adjusts the wage 
index in rural areas, the new out-patient PPS system to increase 
payments to low-volume rural hospitals, the transition to PPS to 
allow for a budget-neutral impact, the timeframe for implementing 
the volume control mechanisms on the system that were called for 
in the BBA, which also will give hospitals extra time imd money 
to adjust, and finally, increase the rates for in-patient rural hos- 
pitals to larger than they would receive under a straight-line exten- 
sion of the BBA from 203 to 209. 

I appreciate the President's proposals and I hope we would all 
look at them and his desire, the President's desire, to improve rural 
health. However, I believe that we do need to go further. I would 
urge HCFA to listen to the rural providers in my district and all 
around the country about their financial condition. Unlike areas 
where the country where a number of providers compete to provide 
health care services, in my district there is only one hospital serv- 
icing one or more counties. There is a limited number of nursing 
homes and home health agencies. If any one of these facilities 
failed financially, residents may be forced to drive hundreds of 
miles to the nearest surviving health care facility. 

I know mfmy of my providers, Emd I believe mem when they tell 
me that these cuts, especially to the out-patient department, are 
ii^uring and damaging their financial bottom line. 

Mr. Chairman, it is crucial for Congress to enact these issues. I 
support the President's plan to increase funding for rural hospitals. 
I ^nk it c£m be improved and I urge my colleagues to sit down 
and start discussing these issues. We can and we must ensure our 
constituents have access to affordable health care. 

Mr. Chairman, thank you again for holding this hearing. I look 
forward to working with you. I will be in and out all day as we 
have an amendment or two on the floor. Thank you, Mr. Chairman. 

Mr. BILIRAKIS. I thank the gentleman. 

Mr. Burr for an opening statement. 

Mr. Burr. Thank you, Mr. Chairman. Welcome, Mike. 

Mr. Chairman, it is evident as I look out at this audience, I see 
something 8ignific2mtly different than I have seen at health care 
hearings before. There is a fear in everybody's eyes. It is the same 
fear that I have seen at hospitals and doctors' ofBce but more im- 
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portantly, it is the same fear and question mark that exists in the 
public across the country. 

And I think the real challenge and the real answer that we need 
to find out today is not the short-term and the long-term solutions 
to these problems but it is a question of can Congress and HCFA 
work together to, in fact, identify the problems and come up with 
real solutions that address them for the short-term benefit and for 
the long-term benefit? 

Short term, we have some financial crises that have to be ad- 
dressed. They will be addressed hopefiillv through legislation that 
we, in a cooperative way, try to adaress before the end of this cal- 
endar year. And it will enable providers to deliver care that we 
would consider to be bfisic care in many cases. 

But I think that there is a long-term crisis that many of us do 
not have on our chart yet. That long-term crisis is the way that fi- 
nfincia! markets look at the health care industry today, look at pro- 
viders all across this country and the fear that they have to make 
an investment. Somebody, I think Mr. Green, alluded to Vencor's 
most recent problems. Vencor is not the first and they will not be 
the last to experience the shortage of capital needs to meet current 
debt but in tlieir particular case, they can no longer think about 
future needs. 

Mr. Chairman, we have to be as concerned with today's crisis as 
we are with tomorrow's needs. And I think for that reason I sun 
hopeful that this will be the start of a process that brings not only 
the short-term benefits that are needed within this industry but 
also some sense of confidence that long-term, this will be predict- 
able. And I think that we both share blame, HCFA and Congress, 
about the unpredictability of, in fact, where we are. 

Mr. Chairman, this is an opportunity to get the poUcy right if, 
and I say that in a big way, if we can keep politics out of this issue. 
I am confident with the efforts that I have seen from HCFA, with 
the work that I have seen from my friends on the other side of the 
aisle but, more importantly, the interests of the American people, 
that we will keep politics out of it and we will, in fact, find the 
right balance. 

Mr. Chairman, eveiy member on this committee probably has 
one special interest that they have been counseled aggressively 
over tne August break, whether it is a hospital or a long-term care 
facility, whether it is a specific service, and they all have merit. 
There is no question. 

I am hopeful that this committee and HCFA will understand 
that we cannot respond to every need tomorrow, but our job is like 
it was 2 years ago when we st^ed on this, to try to find the right 
balance. I have always suggested, since I have been in Congress, 
never to judge Members of Congress on what we did but to judge 
us on our ability to identify our mistakes and how quickly we go 
and fix them. 

We work within the confines of a lot of different constraints. I 
am confident that we can design a better delivery system, one that 
fairly reimburses, one that delivers the s£ime quality of care that 
we are all after. But I would challenge my friends on this com- 
mittee that it will demand a tremendous amount of work in the 
next several months to start that process and to hold the type of 
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control that we need to make sure that we do not end up with the 
same product that we started with several years ago. 

I tl^nk the chairman and I yield back. 

Mr. BiLIRAKIS. I thank the gentleman. Well said. 

Ms. Capps? 

Ms. Capps. Thank you, Mr. Chairman, for holding this very im- 
portant hearing. 

The Balanced Budget Act of 1997 enacted some far-reaching 
changes in the way Medicare pays health care providers. These 
changes were intended to both modernize Medicare and save some 
$115 -billion over 5 years. 
^--^Today there is growing debate about whether the savings are ac- 
^ tually much larger than Congress had anticipated and how those 
changes could be affecting services. The provider groups say that 
they are larger than expected and that deUvery of care could be 
compromised! MedPAC, GAO and HCFA seem to be saying it is too 
early to t«ll but that we should be watchful. 

Lflce 80 many members, I have been hearing some health care 
providers in my district regarding these cuts in the BBA and how 
they are affecting and may affect in the future the abiUty of pro- 
viders to provide quality health c£u% to our seniors find to others 
in our communities and I take these concerns very seriously. 

There are a number of issues which I hope the subcommittee can 
explore this morning and I really stress the timeliness of this hear- 
ing and thank the leadership for providing it. For example, accord- 
ing to MedPAC, the cuts to hospil^s are expected to have the most 
dramatic effect in small, rural hospitals smd cancer hospitals and 
my colleagues Green and Stupak mive addressed these issues and 
I imderscore their comments in this area. I want to hear from 
HCFA what steps it plans on taking to ensure the viabiUty of these 
critically important institutions. 

I also would hke to explore the effects of the $1,500 therapy cap. 
Are beneficiaries losing access to critical care under the cap? And 
if so, is this what the intention of the cap was? 

And that is what this heiiring is really all about. How are these 
changes affecting the delivery of care to seniors and others in our 
communities? I am heartened by the fact that many we have 
checked with seem to be saying that quality of care has not heea 
£iffected yet, but I am also very worried because I know, as you all 
know, thiat the most dramatic changes are still to come. 

I am also concerned that the numbers we are seeing are not re- 
flecting the whole story, that if we have shorter numbers of days 
in hospitals, if we have fewer home health care visits, does t^ 
really mean that we have healthier citizens? I do not think it nec- 
essarily does translate that way and that is why ! am concerned 
about the numbers. 

And that is why I am particularly looking forward to our wit- 
nesses today on these and other critical issues and I particularly 
look forward to panel three when we can hear from people who are 

t in i" F I want to pay special attention to what, for exam- 
' Roberts will be saying from Kent County Visiting 
in Rhode Island. Earlier in my career I was & 
r aden, Connecticut and I trust that these pro- 
use on real health care in our coimtry today. 
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And I want to make sure that when we talk about marketplace 
numbers and how this translates that we do not forget that it is 
patients and people receiving care that are the bottom line of what 
our business of health care is all about. And I yield back the bid- 
ance of my time. 

Mr. BiLlRAKls. I thank the gentlelady. 

Dr. Norwood, an opening statement? 

Mr. Norwood. Thank you very much, Mr. Chairman. I will sub- 
mit for the record but let me just briefly say that we have for a 
long time tried to understand how to pay for a government-run 
health care system, which basically Medicare is, and the American 
people clearly want all of the health care we possibly can eifford 
them and Congress seems to want to give them ail of the health 
care that they want. It is a continuing and ongoing problem, how- 
ever, as to how to pay for that. 

Now some of us who have a bisis, such aa myself, want to put 
money into health care. However, I do not want to do so to the ex- 
tent that my grandchildren pay for the benefits that patients today 
receive. And part of our problem is in prioritizing our expenditures 
is that if you want to put more into the Medicare system, you have 
to find somewhere else to take the money out because there is a 
limitation on the number of funds. 

Now I have heard 2 or 3 members here act so surprised that pro- 
viders are dropping out of Medicare Plus. Well, of course th^ are 
dropping out of M»Ucare Plus. It is a very simple principle. When 
you will not pay people the cost of doing business, they go out of 
business. They cannot continue in a pregriim where they contin- 
ually take a loss, particularly in this day of managed care where 
there is not that old cost-shifting going on because that is not pos- 
sible anymore. 

We look at our rural hospitals and we wonder what is happening. 
Well, of course they are going to close. Medicare and Medicaid are 
the only thing most of them can depend on because they are never 
one of the discounted hospitals in mEuiEiged care. They never do 
anymore have patients coming into their tiospitals that have good 
insurance plans, indemnity plans or fee-for-servlce. They are de- 
pendent on Medicare and Medicaid. 

Well, if you are not going to pay them the cost or less than cost, 
which is exactly what we are doing, they are going to close. 

Our teaching hospitals are in a great deal of trouble in terms of 
the lack of dollars that are going to the teaching hospitals and you 
are going to find that we are going to suffer greatly in the 21st cen- 
tuiy if we allow our teaching hospitals to continue to go down be- 
cause we cannot cut funds somewnere else to put it into this vital 
issue of health care. 

And I would say to you, you wonder why home care agencies are 
closing in your district? Of course they are closing. We will not pay 
them the cost of being in business and they cannot cost-shift any- 
more. 

So Mr. Chairman, the question here is in my mind, do we need 
to put more money into this? Yes, we do. Do we need to offset that 
spending somewhere else so we do not chaise this ticket to our 
grandchudren? Yes, we do. And it would be very helpful if, on a bi- 
partisan basis, we would be wilhng to prioritize our spending and 
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recognize as a Congress that we have to take this out of other 
places if we think health care is a vital interest to the people of 
this country, which I am foirly sure, listening to the members here 
today, they were told while tb^ were home on August break that 
yes, it is a vital interest and no, we do not want our home health 
dosing; no, we do not want our rural hospital closing. 

We are disappointed that providers are dropping out of Medicare 
Plus and the answer is not real difficult. We have overdone it. We 
need to put more money back into it. And, by the same token, we 
do not need to go back to years gone by and keep addiag to the 
$5.6 trillion debt to push thu. 

So I hope the members on the other side of the aisle, and they 
seem to say so, recognize the importance of this and the importance 
of determining where else in Uiis lai^ Federal budget we must 
slow down spending there in order to get the spending level back 
to the right level in health care. 

With that, Mr. Chairman, I will yield back and 1 thank you veiy 
much for this hearing. 

Mr. BnJRAKIS. I thank Dr. Norwood. 

Ms. DeGette. 

Ms. DeGbtte. Thank you, Mr. Chairman. Mr. Chairman, I think 
this hearing today is really timely and I appreciate you holding it. 
I think that the Balanced Budget Act needs to be examined to see 
if it is achieving its intended results in a lot of areas and I have 
a couple of sprafic examples of areas that I want to talk about 
today. 

I think that the substantive policy changes implemented have re- 
sulted in significant savings and in many ways have streamlined 
both Medicare and Medicaid in positive ways. For example, the 
Medicare Trust Fund has been strengthened and also as co-chair 
of the Congressional Diabetes Caucus, I point to the positive step 
of the implementation of critical preventative health benefits like 
coverage for blood glucose test strips for diabetes. 

However, the frugality that we have achieved only helps bene- 
ficiaries if it is coupled with policies that ensure those beneficiaries 
to have access to the necessary care in the appropriate setting. And 
I am hoping today's hearing will shed some ll^t on the reforms 
that have helped beneficiary care and which ones are hurting the 
very people that they are intended to help. 

.^id let me give you an example. In an effort to tighten eligibility 
rules for home health care, I am concerned that HCFA has unin- 
tentionally prevented beneficiaries from accessing the services they 
need. I have a constituent, for example, who has gone blind from 
diabetes. Well, we will give her the blood glucose test strips but the 
problem is since she is blind, she cannot measiu^ out t^e correct 
dosage of her inmilin to prevent further onset of the complications 
of the disease. 

Now she used to have her home health visits covered by Medi- 
care when someone came once a week to fill the inaiilin syringes 
that she would need for the whole week. But because that is the 
only service she needs — she does not need blood drawn; she does 
not need tests done — ^Medicare no longer covers these visits. 
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And so we are really not doing much by denying this benefit to 
help this constituent improve her health and keep it solid as we 
go along. 

The other issue, which several other members have alluded to, 
is that the Medicare and Medicaid savings for hospital costs have 
been greater than anyone predicted, which has particularly im- 
pacted our Nation's critical safety nets, Like the graduate medical 
education program and disproportionate share hospitals. 

As a result of these drfmiatic cuts in payments, hospitals nation- 
wide are reeling and hospitals in my district are the ssmie as in 
Congresswoman Capps' and many other districts. University Hos- 
pital, Colorado's public teaching hospital, has seen a $6 million loss 
of revenue this year alone and these losses are only predicted to 
grow. 

Coincidentally, they were in talking to me about this yesterday, 
Mr. Chairman, and they provided me with this chart which dra- 
matically shows how tniese losses are going to grow through the 
year 20(K3. 

Mr. Chairman, I would ask unanimous consent to include this 
chart for the record, if possible. 

Mr. BiLiRAKis. By all means, without objection. 

[The chart follows:] 
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Ms. DeGettb. Now University Hospital is putting a plan in place 
to reduce the number of resident positions, which will impact the 
future number of doctors we have in Colorado just as our popu- 
lation is growing. And then, as a result of that cutback, the hos- 
pital is being forced to cap indigent care, which is a step in the 
wrong direction at a time when the uninsured numbers are grow- 
ing at an unprecedented rate. 

And so I think these are some of the results of the balanced 
budget agreement that have to be reversed. 

Mr. Chairman, because of my deep concern about these issues 
and because of the need to protect the Nation's safety nets, I am 

foing to be introducing legislation called the Medicaid Safety Net 
reservation Act of 1999. This legislation recognizes that if we 
make further cuts to the safety hospitals, we are going to have ter- 
rible problems. 

In the State of Florida, safety net hospitals like Jackson Memo- 
rial in Miami and Tampa General Hospital in Tampa are facing an 
18.8 percent reduction in Medicaid DSH payments between fiscal 
year 2000 and 2002. 

The bill I am introducing would freeze Medicaid DSH payments 
at the fiscal year 2000 level through 2002 to ensure that the hos- 
pitals who serve our most vulner^le populations may continue to 
do so. This is only a stop-gap measure and I am hoping tlmt we 
can look more broadly, Mr. Chairman, on equalizing these dis- 
proportionate impacts as we move forward into the next millen- 
nium. 

Thank you £ind I will yield back the balance of my time. 

Mr. BiURAKis. I thank the gentlelady. 

Mr. Deal for an opening statement. 

Mr. Deal. Thank you, Mr. Chairman. 

I have reviewed the statements here today, I have listened to the 
opening statements, and there appears to be one missing ingre- 
dient diat has not been addressed and I hope that the pimelists 
will do so. That is the motivation for the Balanced Budget Act 
changes that we made. 

My recollection is that the reason that we did that was that for 
30 years since 1965, when Medicare when into place, the system 
of FICA withholdings into the trust fund had been sufficient and, 
in fact, had accumulated a surplus. And then, at the end of that 
30-year period, suddenly the process began to reverse itself to the 
point that in 1997, my recollection is that the Medicare Trust Fund 
was expending something in the neighborhood of $40 million more 
every day than it was taking in from the FICA tax, which was its 
sole funding source for Medicare Part A, and that that was the mo- 
tivation for these changes. 

Therefore, if that is the motivation, I think we ought to ask the 
question: What will the proposals that we are going to hear today 
do in terms of impacting the financial solvency of the Medicare 
Trust Fund? We were told in 1997 it had a life expectancy of only 
about 4 years and without significant chfinges, maybe even shorter 
than that. 

So to talk about proposals to the Balanced Budget Act changes 
without understanding the reason for those changes to begin with 
and without answering the question of what will these new pro- 
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posals do in terms of the solvency of the Medicare Trust Fund, I 
think is being disingenuous. It is not addressing the real concern 
here. 

Now if we are going to continue to move in the direction of mov- 
ing proposals out of Medicare Part A into Part B, as we did with 
home health care, then we run into the continued criticism that we 
are moving it from a dedicated revenue source as its sole funding 
source into more of a welfare system, and everybody says we do no 
want to move in that direction. 

So if that is not where we w£mt to go, then what are we going 
to do in-terms of the financial solvency of Medicare, the trust fund 
and where is that trust fund right now in terms of is it still con- 
tinuing to lose, which I think it is, continuing to drain the trust 
fimd even now, and if we make changes to the Balanced Budget 
Act provisions, will it accelerate that continued draining of the 
trust fund, and what then will be the life expectan<7 of that trust 
fiind with these proposals? I think that is a challenge that we all 
have to face and if we do not understand that as the premise that 
underlies what was done in 1997, then I think we have missed the 
point. 

Mr. Chairman, I hate to make an opening statement that seems 
somewhat confrontational and then have to leave but I do have a 
mark-up in Emother committee, but I will be back, l^iank you. 

Mr. BiLIRAKIS. Thank you, Mr. Deal. 

Mr. Barrett for an opening statement. 

Mr. Barrett. Thank you, Mr. Chairman. 

Like many other members of the committee, during the August 
recess I met with providers in my district, virtually all of whom ob- 
viously were unhappy with the direction that we are headed and 
are very concerned about the impact of the Balanced Budget Act 
on them. I heard from physical therapists; I heard for occupational 
therapists, home health care providers, nursing home executives, 
ho^ital executives and physicians. 

Every single group that I talked to, I had to bring in sort of the 
subject du jour, which is also the subject today of President Clin- 
tons action, and that is the tax bill, the $792 billion tax cut. And 
as I explained to each find every one of those groups, they were, 
in fact, paying for this tax cut proposal because just like Willie Sut- 
ton robbed bemks because that is where the money was, a lot of the 
cuts aro coming in health care because that is where the money is. 

So for us to sit here today and say well, this is a problem; we 
have to make cuts in other areas, m^ces me question what planet 
I am on because I know earlier this year we as a Congress decided 
well, we do not want to make cuts in defense spending; we will 
spend more money in defense spending than we agreed to in the 
Balanced Budget Amendments. We do not want to make cuts in 
transportation; in fact, we will spend more money than we agreed 
to in the Balanced Budget Act. 

So we are going to nave these magical cuts that are going to 
occur and that are going to allow us to make everybody in this 
room happy. I do not think everybody in this room is stupid and 
I think people recognize that if we are goii^ to provide relief for 
health care providers, that means that we are going to have to 
make some basic changes here. That means all this talk about a 
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tax cut is pure folly because we do not have a surplus right now. 
In fact, with the spending that we have done on the census, on the 
emergency spending bills, on defense, on transportation, we have 
basically gotten rid of the surplus for this year. 

So we are dealing with a situation now where we are going to 
have to decide whether we are going to pose for political holy pic- 
tures or whether we are going to deal with health care in a serious 
way. And it is my hope that we are going to be able to work to- 
gether to fashion some relief for those who need care; for example, 
those who have come up against the $1,500 cap, to make sure that 
people are not hamstrung when they Etre moving from a hospital 
to a niu*sing home. And I think to do that is going to take some 
honest discussion, not only by this panel and this conunittee but 
by all of Congress. 

So I hope we are up to that task because I think that this issue 
is far too important not just to providers — providers are big boys 
and girls and they can basically lobby for themselves and take care 
of themselves but I am concerned about that person who is con- 
fined in a home and has someone who comes in to give them home 
care and is not goii^ to be able to receive that home care because 
of the actions that this Congress has taken over the last several 
years. 

I hope we have a productive hearing today and with that, I yield 
back the balance of my time. 

Mr. BlURAKIS. I th^ik the gentleman. 

Mr. Shadegg for an opening statement. 

Mr. Shadegg. Thank you, Mr. Chairman. I want to commend 
you for holding this extremely importfmt hearing. 

Although I think in opening statements we are quickly approach- 
ing the point where everything has been said but not everyone has 
said it, let me briefly comment that I too, like many of my col- 
leagues, went home over the August break and met with various 
providers — ^hospital operators, home health care operators, nursing 
home facility operators — and heard poignant stories about the dii- 
ficulties they are facing. 

We clearly have to look at the circumstances that BBA 1997 has 
created and the numbers speak for themselves. They show that we 
have achieved a level of reduction in spending far beyond that 
which we originsilly smtidpated. So I commend you for holding 
these hearings. 

I would like to associate myself with the remarks of Mr. Green- 
wood, who said that if, in fact, we overreacted in BBA 1997, 1 hope 
we do not sit here 2 years from now in 2001 and say we then over- 
reacted to that overreaction in 1999. 

So I think it is very important that we strike a balance. I think 
it is critically important that we ensure that the funds are there 
to provide the necessary care for those in America's facilities and 
that we ensure that those that operate them have the financial in- 
centive to continue to do so, and Uiat is an obligation that we owe 
to the American people. I think it is a fiduciary obligation that we 
owe to the American people. 

I look forward to hearing the testimony of the witnesses and to 
their educating us as to how we can best solve this problem and 



D.qit.zeaOvGoOt^lc 



24 

strike what would be an appropriate balance for pnmding the tdnd 
of health care that needs to be provided. 

And with that, Mr. Chairman, I yield back the balance of my 
time. 

Mr. R n.iRAKiB I thank the gentleman. 

Mr. Bilbray. 

Mr. Bilbray. Mr. Chairman, I was not planning on giving an 
opening statement but I just want to say, as someone who has had 
the privil^e, and I think that Ms. Eshoo of California probably 
did, too, or the challenge of operating public fadhtiea, nursing 
homes, I would just ask us all to consider the fact that this is not 
a DenuKTat or Republican issue. 

And I just ask my colleagues, we talk about tax reduction and 
tax fairness and the other side can turn around and say every time 
the administration goes on a trip they promise another $100 mil- 
lion for somebody. We can use this as a vehicle to beat and bash 
at each other for political advantage, but I think it is totally not 
only inappropriate; I think it is immoral when we talk about we 
care about tins crisis but then we are going to take the time to take 
a shot across the aisle. 

And I would ask us not to do that. We are in this together. Like 
it or not, we are going to be judged by the American people to- 
gether. Democrat or Repubhcan. And I think the challenge here is 
to find answers rather than finding fault, and let* s move forward. 

I yield back, Mr. Chairman. 

Mr. BILIRAKIS. Thank you. Mrs. Cubin. 

Mrs. CuBiN. Thank you, Mr. Chairman, and thank you for hold- 
ing this hearing today. 

Undoubtedly we all have heard the same information. In fact, ob- 
viously we have all heard the same information when we went 
home and came back with a message from our constituents and 
from our health care providers that simply it is not working. 

I think anyone who thought that the Balanced Budget Amend* 
ment would be just fine as it was, that it would not need some fine- 
tuning and would not need some adjuatment was naive. And hope- 
fiilly we will hear fix>m you how we can make Bome of those a^jtut- 
ments to solve some of the problems that all of us are aware of. 

The Balanced Budget Amendment, as we all know, was designed 
to save money within the Medicare program by slowing the rate a[ 
growth in payments to hospitals and health care providers, physi- 
dans, and so on, and by estabUshing new payment metbodouigies. 
And while Medicare has saved money as a result of the BBA, it has 
also caused some of what I truly believe to be unintended con- 
sequences that are quite negative. 

I have heard from so many people in my home State about the 
financial burden that has been placed on physicians, hospitals and 
health agencies and I want you to imderstand something about my 
State. It is almost 100,000 square miles. It takes 81^ to 9 boun 
to drive from comer to comer in my State. The lai^est diy it 
60,000 people. There is another city of 50,000 and then it drops 
down to one city of 20,000 and then 12,000 and then 3,000, 160. 

So when I tell you that what is happening with the reitdburse- 
ment schedule and the reimbursement practices now will close the 
only health care &cilities that there are in conununities for hun- 
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dreds of miles around, I am not exaggerating. So we have to do 
something to stop this. 

Now that brings me to another thing that I will be asking and 
hoping I can get some information on today and that is I want 
someone to justify for me the difference in the reimbursement. For 
example, a regular routine office visit in Wyoming paid to a physi- 
cian, the reimbursement is approximately $33. In New York it is 
$64. A regular routine EKG in Wyoming, the reimbursement is 
$20; in New York, $47. 

I use New York because I did not have time to get Florida, Penn- 
sylvania and other highly populated areas, also California. 

Gall bladder removal in Wyoming, $461; $601 in New York. 
Colonoscopy, $199 in Wyoming, $301 in New York. 

Now this is part of the problem that is causing Wyoming health 
care providers to leave the State, to close the institutions that we 
have. 

So in addition to dealing with the methodology, I want someone 
to explain to me why these reimbursements are so different, espe- 
cially when you take into consideration the average price home in 
Jackson Hole, Wyoming is $657,000 and the commercial property 
is proportionately aa high. Residences are proportionately as high. 

When students graduate from medical school they have the same 
loans that they have to pay back. The equipment costs the same 
to them, no matter where they practice. Tliey have to pay employ- 
ees. The costs are not that different. Please somebody explain to 
me why there is such a huge discrepancy in these reimbursement 
levels. 

Truly these effects and the effects of the BBA are having a disas- 
trous effect on Wyoming. 

I am also concerned, as is Congresswoman Capps, about the 
$1,500 cap on rehablUtation services. As a patient who received ex- 
tensive puiysical therapy myself and only because of that £un I 
walking today, I know that $1,500 can be used up in a month or 
less. 

So I look forward to understanding why some of these things are 
being (ovmoted and I thank the chairman for having the hearing 
today. 

[Tlie prepared statement of Hon. Barbara Cubin follows:] 



I would like to thank ChairmaD Bilirakis for holding this educatioiial hearing on 
the implicatioiis of the Balanced Budget Act of 1997. Anyone who thoi^ht the BBA 
would not need fine tuning and adjustment was naive. Hopefully, we will hear how 
to make some of those adjustments during our discussion today. 

I have heard from so many people all across my home state of Wyoming regarding 
the extreme financial burden placed on physiciaas, hospitals and home healtia aeen- 
ciea because of the BBA. While Medicare has saved money aa a result of the BBA, 
it has also produced, what I truly believe to be, unintended consequences. 

Let me tell you a Uttle about my state of Wyoming and how the health care sys- 
tem wmka in a rural area. It takes 6 to 9 hours to travel fivm one comer of the 
ttate to another. There are hospitals of minimal size that are hundreds of miles 
apart that have to serve a papulation of 250,000. The few doctors we have serve 
many Medicare patients without receiving adequate reimbursement, and are coming 
dangerously close to being forced to opt out oi the Medicare program. For example, 
the reimbursement rate for a regular office visit in Wyomiiu; is $33 but in New Yoik 
it is $64; for an EKG in Wyoming it is $20 but in New York it is $47i for a gaU- 
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bladder rnnoval in Wyoming it is $461 but in New Yoik it is $601. Can somebody 
please explain to me why that is? 

So I'm not exaggerating when I say that this has truly devastating effects tm a 
rural state like Wyoming that has very different health care needs. We cannot af- 
ford to have health agencies closing and Medicare beneficiaries losing their pro- 
viders because Wyoming does not have an abundance of these health care service*. 

I'm also concerned about the $1600 annual cap on rehabilitation savices. Patients 
can easily exhaust this sum on routine therapy in a few months, and the rest of 
the year these poor patients are struggling to make ends meet Often times, they 
even have to forgo therapy because they can't afford it. 

I really would like to understand this reimbursement schedule, but I also know 
that many people simply do not realize that these rates and these cuts are very dis- 
proportionate between rural and urban communities. 

I look forward to hearing your comments in this regard. Thank you. 

Mr. BILIRAKIS. I thank the gentlelady. 

I believe that all of the opening statements finally have been 
completed. 

Mr. Brown? 

Mr. Brown. Mr. Chairman, can I ask unanimous consent to 
enter Mr. Dingell's comments in the record and any other member 
that has additional comments? 

Mr. BiLiRAKis. Without objection, that will be the case. 

[Additional statements submitted for the record follow:] 



Mr. Chairman, thank you fbr holding today's hearing. The Balanced Budget Act 
made the most sweeping changes in the Medicare program since its inception. It is 
vital that we in Congress dosely monitor those changes and their impact on bene- 
ficiaries' access to care and the quality of care they are receiving. 

In a sense, the Balanced Budget Act completed — or at least brought closer to com- 
pletion—work Congress began back in 1983 with the enactment of a prospective 
payment system fbr Medicare hospital reimbursement. At that time, we were fadng 
■ crisis. The Medicare hospital trust fund was being drained dry by double-digit 
growth in spending. We had to act to save it. When we looked at the roots of the 
crisis, we realized that the way we were paying for hospital services was a very 
large part of the problem. We were paying on a per-service basis — the more admis- 
sions, the more services, and the longer the stay, the higher the reimbursement We 
replaced this inherently inflationary system that did nothing to encourage efficiency 
with a prospective payment system. It took a lot of getting used to, on the part ot 
hoapitab and beneficiaries alike. It needed some adjustments, particularly for rural 
providers. And we also found out rather quickly that we needed to have in place 
a system to ensure that beneficiaries weren t being discharged prematurely or other- 
wise receiving less-than-appropriate, high-quality care. But the system fundamen- 
tally worked. We were "buying a lot smarter" when it came to inpatient care, and 
the trust fund crisis was averted. 

In 1997, we were again facing a crisis. The trust fund was again radng toward 
empty. Home health care, skilled nursing care, and outpatient costs were exploding. 
We had to act to rein in Uiese costs — and to address one of the m^jor factors fbeling 
this explosion— again, cost-based reimbursement systems that rewarded over-utili- 
zation and outright fraud and abuse. We replaced these with prospective systems, 
which are now being phased in, and some interim provisions until the systems were 
fiiUy operational. 

I think we did the right thing in 1997. But just as we learned in the 1980s as 
the hospital prospective payment system was implemented, we need to be very vigi- 
lant in ensuring that these new systems do not adversely affect beneficiaries' accesa 
to care and the quality of the care they receive. And that means being sensitive, 
aa well, to what Medicare hospitals, nursing homes, home health agencies, thera- 
pists, and others are telling us about the impact the new systems are having on 
them. We need to be open to suggestions for refinements. 



D.qit.zeaOvGoOt^lc 



Mr. Chairman, I want to thank you for convening this hearing today so that m 
might learn more about the effects of the Balanced Budget Act of 1997 on patient 
care and access. I am sure that every Member of Congress has heard concerns about 
the BBA from constituents and health care providers. 

In my rural Ohio district, which is medically underserved, access to adequate care 
is a great concern. In the past year, the communities I represent have lost ground 
in their struggle to provide care, especially for those witii little or no insurance. 
Home health agencies have closed and one of the largest communities in southern 
Ohio has lost Uie supervising physician who provided family practice care for the 
uninsured and underinsured. The rural health clinics are fearing that they will have 
to use the grant funds that are intended to help them treat the uninsured to make 
up for the losses in Medicaid reimburaetnents. I have visited with each of the hos- 
pital administrators in my district, who tell me that their hospitals are losing 
money at such an alarming rate that they will soon be forced to reduce services like 
hospice, home health care and skilled nursing care. Many of these hardships are a 
direct raault of changes made in the Balanced Budget Act of 1997, including caps 
on DSH payments and the implementation of the inpatient and outpatient prospec- 
tive payment sjntems. 

Clearly, the hospitals, clinics and home health agencies in my district are being 
affected by changes that are not part of the Medicare fee-fbr-service program. In ad- 
dition to fee-for-service changes, they are a4juBting for the BBA's changes to 
Medicaref'Choice and Medicaid, So the emergencies in funding they face in many 
cases cannot be traced to a single change in statute. Rather it is the confluence of 
BBA changes that is forcing health care providers to reduce services or close their 
doors. 

In rural areas like southern Ohio, the loss of a single provider can be devastating 
to the community . Our ixxty is to work with HCFA to provide relief to these pro- 
viders 80 that they can continue to care for our constituents in an adequate and effi- 
cient manner. This relief needs to be delivered quickly, before we see an even great- 
er dn^ off in services and providers. 



I am pleased that Chairman BUirakis has called this hearing to assess the overall 
effects of the 1997 Balanced Budget Act on the Medicare program and patient care. 
In 1997, the Republican-led Congress cut $116 billion from the Medicare pn^ram 
and made substantial changes in provider payment policies to do so. While all of 
the provisions in the Balanced Budget Act are not yet fully implemented, the Health 
Care Financing Administration has done a commendable job in implementing the 
more than half of the 300 tv so provisions that we passed two years ago. 

At this juncture in implementation many of us are hearing complaints about cer- 
tain provisions in the BBA. Some of the BBA policies were necessary improvements 
in the program to improve beneficiary care, and some were initiatives to reduce 
fraud and abuse. However, in some areas, the BBA may be having unintended ad- 
verse consequences for the Medicare program. Changes of such great magnitude do 
not come easily, without some d^ree ot mai^et upheaval and complications for 
those involved. 

I have heard a ^reat many protestations from provider organizations, and good 
friends in the provider community back home, that the Balanced Budget Act is hav- 
ing unintended ejects on their ability to continue to serve seniors and maintain a 
viable practice. I am very concerned about these reports, and I am pleased to see 
that this Committee is taking an opportunity to explore some of these issues. Be- 
cause we must preserve the integrity of the Medicare program for those who depend 
on it, America's seniin^ and disabled, the Committee should hear from beneficiary 
groups on this matter in the future. 

This hearing is a first step in identifying potential problems that could have a 
negative impact on patient care. As a Congross, we must work together in a bipar- 
tisan manner to rectify any troublesome issues that arise. 

I welcome the testimony of today's witnesses and I look forward to future Com- 
mittee action on this topic. 
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Mr. BiLDtAKis. Panel one consists of Mr. Mike Hash, Deputy Ad- 
ministrator and Acting Administrator of Health Care Financing 
Administration. 

Michael, you have Eilways been considered a member of this fam- 
i^ up here as you worked on this committee for quite some time. 
' ou have sat there and heard all these opening statements. I know 
we are all on pins and needles just awaiting your responses to all 
of these. 

Please proceed, sir. You have 10 minutes. 

STATEMENT OF MICHAEL HASH. DEPUTY ADMINISTRATOR, 
HEALTH CARE FINANCING ADMINISTRATION 

Mr. Hash. Thank you, Mr. Chairman. Chairman Bilirakis, Con- 
gressman Brown and distinguished members of the Health and En- 
vironment Subcommittee, I want to thank you for invitii^ us to 
this very critical and important hearing and for the careiul and 
thoughtml considerations that have been a part of everyone's open- 
ing statements. 

While I was not at home in your districts during the month <^ 
August, I, too, heard the same messages that you have been hear- 
ing because many of the folks that you have been hearing from 
have been coming to see us and importantly, sharing their concerns 
and experiences with the BBA and that is a significant part of the 
effort to evaluate all that we have tried to undertake. 

As you all know, the BBA includes reforms that are critical to 
strengthening and protecting the Medicare program for the future, 
inducung, of coiirse, as has been noted, important new preventive 
benefits and important changes in the way in which we pay for 
services imder the Medicare program. 

But with changes of the magnitude of those included in the BBA 
some adjustments are clearly inevitable. We are cont^med about 
the reports concerning the BBA changes, particularly as they may 
be related to problems of access or quality of care with respect to 
the services to which Medicare beneficiaries are entitled. That is 
why we have established a comprehensive plan to work with pro- 
viders, beneficiaries and with the Congress to monitor the impact 
of the BBA. 

The President has acknowledged that the BBA also went too far 
and that is, in large part, the imaia of his comprehensive Medicare 
reform plan that speoficallv has set aside a quality assurance fund 
in the amount of $7.5 billion over 10 years to smooth out the 
changes in the BBA in the remaining years that the BBA is effec- 
tive for the purpose of ensuring that quality and access to Medicare 
services is not compromised. 

We are working with the Congress and others to identify appro- 
priate and prudent l^pslative solutions. We have also taken a se- 
ries, and some of you have alluded to this — ^Mr. Stupak, I believe, 
and others — that we have taken a series of administrative actions 
on our own initiative to help hospitals, home health agencies and 
other providers adjust to the changes that came along with the 
BBA 

For example, we have delayed the extension of the hospital inpa- 
tient transfer fxiHey beyond Uie 10 DRGs that were required in the 
BBA for an additional 2 years. 
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Second, we are considering, in our regulatory work, delaying the 
volume control mechanism tiiat again was included in the BBA 
with respect to the new hospital outpatient prospective payment 
system for the first few years of that system. We are further con- 
sidering a 3-year transition to the new hospital outpatient payment 
system by making budget-neutral adjustments to increase pay- 
ments to nospitals that otherwise would receive large payment re- 
ductions. 

And let me just say, parenthetically, we have looked at the im- 
pact data as well and we recognize that low-volume rural hospitals, 
low-volume utban hospitals, teaching hospitals and cancer hos- 
pitals are projected, tmcter our proposed rule for hospital outpatient 
payments to be significantly afrected. 

we are also proposing to use the same wage index that we now 
use for calculating or a^usting the inpatient PPS rates for the out- 
patient prospective payment rate. 

Finally, we are, I think, making it easier — that is our intention 
certainly — for rural hospitals, whose payments are now based on 
lower rural fu^a average wages, to be qualified for reassignment to 
areas where they can benefit from a wage index in an ai^acent 
metropohtan area and thus get higher reimbursements under the 
Medicare program. 

Finally, we also have tried to provide some assistance within our 
discretion for home health agencies. We have increased the terms 
of our extended repayment plans for home health agencies that 
have incurred overpayments. We have, in fact, for home health 
agencies delayed implementation of the surety bond requirement 
and have modified that requirement to be based not on 15 percent 
of their Medicare revenues but, rather, a flat $50,000 surety bond. 

And, finally, with respect to home hefilth agencies, we have, with 
our discretion, eliminated a procedure that we refer to as "sequen- 
tial billing," which was an approach we took in order to be sure 
Uiat we were properly allocating Part A and Part B expenditures 
for home healm, given the changes the BBA made by shining some 
of the coverage from Feu^ A to Paul B. 

But as a result of that sequential billing polity, we believe many 
home health agencies experienced cash-flow problems and therefore 
as of July 1, that sequential billing policy is no longer in place. And 
we have delayed the implementation of another BBA provision re- 
lating to the reporting of home health visits in IS-minute incre- 
ments, again recognizing that new systems and new requirements 
to actuaUy do this, on the part of home health agencies, need to 
be taken mto account. So, we are taking a slower approach to that. 

And obviously we are continuing to look for further opportunities 
to exercise discretion within the intent and certainly the letter of 
the law in the BBA 

And with respect to our monitoring efforts, as you all know and 
you can see fivm our prepsu^ testimony, we have been working 
with the General Accounting Office and with our own Inspector 
General at HHS and with MedPAC and others to gather informa- 
tion about BBA impacte, particularly with respect to an issue that 
has been mentioned here a lot today, the impact of the BBA limito- 
tions on the provision of outpatient rehabilitotion therapy services, 
the $1,500 cap. 
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Several reports that we have assembled have indicated that the 
therapy caps have not allowed Medicare beneficiaries with multiple 
sclerosis or strokes or certain other serious diagnoses to get the 
care that they need in terms of rehabilitation therapy services. 

There are also issues with respect to the BBA impact on skilled 
nursing facility payment, particularly in the ciise of patients that 
we refer to as nigh-acuity patients, those patients who require a 
significant and above-average level of services to meet their health 
care needs. 

We are conducting research on how we can refine the prospective 
payment system for skilled nursing facilities in a way that patients 
who fall into the high-acuity category, that the payments for them 
will be enough to ensure that they are getting the kind of care 
their condition requires. 

Obviously we are continuing our monitoring efforts. I think it is 
fair to say that none of us is happy with the extent of data that 
we have about what is really going on currently in the health care 
provider world. Most of our data sources, in fact, lag significantly. 
So, it is difficult in the short-term to get a comprebensive assess- 
ment of exactly what the financial impacts are in the current time- 
frame. 

But we are, and I want to underscore this, we are anxious and 
ready to sit down with you and your staffs and with other Members 
of Congress to begin developing specific proposals as part of a com- 
prehensive Medicare reform proposal, as the President has put for- 
ward. This would include, as a part of, I think, our consideration 
of smoothing out the BBA, dealing with the long-term financial sol- 
vency of the Medicare program and, in our view, that means dedi- 
cating a substantial portion of the estimated surplus to the Medi- 
care program and importantly, adding a much-needed, very impor- 
tant prescription drug benefit to the basic Medicare benefit pack- 
age. 

And frankly, it is hard to see, in our judgment, where the nec- 
essary resources would come from to adjust tne kinds of BBA provi- 
sions that we have been talking about this morning without a com- 
prehensive reform such as that put forward by the President. 

Mr. Chairman, we look forward to working with you in the coop- 
erative bipartisan spirit that many of the members of your sud- 
committee have expressed this morning. I thank you for holding 
this hearing and giving us the opportunity to join with you in ex- 
ploring these important issues. I can assure you that we will be 
paying careful attention and taking close notes with respect to the 
kinds of concerns that are raised by subsequent witnesses before 
you today. Thank you and I would be happy to respond to any 
questions you and other members of the committee may have. 

[The prepared statement of Michael Hash follows:] 



Chairman BUirakis, Congressman Brown, distinguished Subcommittee members, 
thank you for inviting us to discuss possible necessary adjustments to the Balanced 
Budget Act Medicare fee-for-service reforms. The BBA includes important new pre- 
ventive beneSts and payment system reforms that promote access, efficiency, and 
prudent use of taxpayer dollars. These refbrms are critical to strengthening ana pro- 
tecting Medicare for the fiiture. The Medicare Trust Fund, which was projected to 
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be insolvent by 1999 when n^sident Clinton took office, is now projected to be sol- 
vent until 2016. 

Coverage of new preventive health benefits is among the BBA's most significant 
impacts eat patient care. We have; 

• expanded coverage for test strips and education programs to help diabetics control 

their disease; 

• begun covering bone density measurement for beneficiariea at risk of ostooporoeis; 

• begtin covering several colorectal cancer screening tests; 

• e^anded preventive benefits for vromen so Medicare now covers a screening pap 

smear, pelvic exam and clinical breast exam every three years for most women, 
and every year for women at high risk for cervical or vaginal cancer; and, 

• begun covering annual screening mammograms for women age 40 and over, and 

a one-time initial, or baseline, mammogram for women ages 3fi-39, paying fw 

these tests whether or not beneficiaries have met their annual deducdnlea. 

And, as of January 1. 2000, we will begin to cover prostote screening, as well. 

These important additions to tiie Medicare benefits package will have a substantial 

impact on patteat care by helping to prevent problems and identify them at earlier, 

more beatable stages. 

The BBA also made substantial changes to the way Medicare reimburses pro- 
viders in the fee-for-service program. We nave made soUd progress in implementing 
tlwse payment reforms. For example, we have: 

• modified inpatient hospital payment rules; 

• established a prospective per diem payment svstem for skilled nursing fadlitiea 

to encourage Acuities to provide care that is Doth efficient and appropriate; 

• refined the physician payment system, as called for in the BBA, to laare accu- 

rately roQect practice expenses for i>runai7 and specialty care pl^cians; 

• initiated the development of prospective payment systems for home health agen- 

cies, outpatient hospital care, and rehabilitation hospitals that will be imple- 
mented once the Year 2000 computer challenge has been addressed; and, 

• begun implementing an important test of whe^r maricet competition can help 

Medicare and its oeneficiaries save money on durable medical equipment and 
supplies. 

We have fiilly implemented the majority of the BBA's 
affecting our pnwrams, including the Medicare+Choiee program. Whil 

general^ prescribes in detail the changes we are required to make, ._ 

mitted to exercising the maximum flexibility within our limited discretion in our im- 
plementation of these provisions. 

it is clear that the BBA is succeeding in promoting efficiency, slowing growth of 
Medicare e^nditures, and extending the ufe of the Medicare Trust Fund. How- 
ever, according to both the HCFA actuaries and the Congressional Budget Office, 
the BBA is only one factor contributing to changes in Medicare spending. Low infla- 
tion from a strong economy is having an impact on total apenoing. Slower claims 
processing during the transition to new payment systems is contributing to a tem- 
porary slow-down in overall spending. And we have made substantial strides in 
ng^tdng fraud, waste and abuse that nave s^nificantiy decreased tiie amount of im- 
proper payments. For the first time ever, the hospital case mix index declined last 
^ar due to efforts to stop "upcoding," or billing for more serious diagnoses than pa- 
tients actually have in onler to obtain higher reimbursement. 

Change of this ma^tude always requires adjustment. It is not surprising that 
some mariiet corrections would result from such significant legislation. We are 
proactively monitoring the impact of the BBA to ensure that beneficiBry access to 
covered services is not compromised. We are evaluating this information to assess 
the impact of BBA changes on beneficiaries and to determine what changes may 
need to be made to ensure continued access to (quality care. 

Thus far, our monitoring reveals evidence of isolated but significant problems. For 
example, there is reason to be concerned that some beneficiaries are not getting nec- 
essary care because at the BBA's {1600 caps on certain outpatient rehabilitation 
therapies. We want to continue working with beneficiaries, providers, and Congress 
to cl(wely monitor the situation, evaluate any evidence of problems in access to qual- 
ity care, and develop appropriate, fiscally responsible solutions. 

Because of our concerns, the Presidenf s Medicare reform plan sets aside $7.5 bil- 
lion fivm fiscal 2000 to fiscal 2009 to smooth out implementation of BBA payment 
reforms that may be adversely affectine beneficiary access to high quahty care. 
Where there is credible evidence that acuustmenta are necessary to protect access 
to care, we want to work with the Congress to make appropriate adjustments. The 
I^esidents reform plan also dedicates a portion of the oudget suiplus to Medicare. 
This will help prevent excessive cuts in provider payment that otnerwise would be 
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Decessaiy in the future as Medicare enroUroent is expected to double over the next 
30 jeara, and increased effidendes alone will not be able to cover the increased 

libe President's plan also indudes administrative actions to assuie a smooth im- 
plementation process, and we are continuing to explore other actions. Those already 
underway address several key areas of coDcem: 

• Inpatient hospital tranafen. The BBA requires the Secretary to reduce payments 

to hospitals when tMy transfer patients to another ho^ital ttr unit, skilled 
nursing fodlity or h<Hne health b4ki^ for care that is samoaeA to be included 
in acute care pavment rates for ten diagnoses. It also authorizes HCFA to ex- 
tend this "trarisfer pcdicy" to additional cfiagiioses aflo- October 1, 2000. To min- 
imize the impact on hospitals, we are delaying extension (rf the transfo* pdicy 
to additional diagnoses fta two years. 

• Haepital outpatient payments. The BBA requires Medicare to be^ paying for hos- 

pital outpatjoit care under a prospective pavment system, "'"''■' to what is 
used to pay for hospital ii^MtJent care. To help all hospitals with tlie transitirai 
to outpatioit prwpective payment, we are considering delaying a "vtdume con- 
trol mechanism" lor the first few years of the new pajrment system, "nte law 
requires Medicare to devekp such a mechanism because prospective payment 
indudes incoitives that can lead to unnecessary increases w the volume of cov- 
ered services. The proposed proqiective payment rule presented a variety of txp- 
tions ftn" contndling volume and solidted comments on these <^tion8. delaying 
their implementatioa would provide en adjustment period for providers as th^ 
become accustomed to the new ^rstem. 

We also are cmuidwing implementing a three-year transition to this new PPS 
by making budget-oeubal adjustments to increase payments to hospitals that 
would otho^rise receive targe ^yment reductions such as low-volume rural and 
urban boroitals, teaching hospitals, and cancer hospitals. Without these budget- 
neutral aqjustanents, these hospitals could ^lenence large reductions in pay- 
ment under the outftatient prospective paymoit system. 

And, to help hospitals undw the outoatient prospective payment system, we 
included a pit^Msal in the proposed rule to use the same wage index fm- calcu- 
lating rates that is used to calculate iiqwtiMit piaqvective payment rates. This 
index would take into account the efEect (rf hospital reclassifications and redes- 
ignatioos. For all of these outoatient department reform options, the rule- 
making process precludes any definitive statement on adminisfaative actions 
until ma the implemoituig rule is published. 

• Sural hoepilal reelaasification. Hospital payments are based in part on aversDe 

wages vrttere the boqntal is located. We are maMng it easier for rural h 

_L lyments now are baaed on lower, rural area avnage wages to be 

a receive paymoits baaed mi higher average wa^ in nearbi 

d thus get n^^MT rdmbursranent Right now, fadhties can get sudi re- 



iriwee payments now are baaed on lower, rural area avnage wages to be redas- 

-"i ana receive paymmts baaed mi higher average wa^ in nearby —^— 

~ us get n^^MT rdmbursranent Right now, fadhties can get si 

s if the wa^ they pay their employees are at least 108 pwcent 



-„ e bos^tals can be reclasafie3. 

■ Home health. The BBA significantly reformed paymoit and othra' rules for home 
health agencies. We are taking several new stepa to hdp agencies adapt to 
these dumges. We are increasing the time for repayment of ovopayments re- 
lated to the intaim payment ^tem fiom one ^eai to three years, with one 
year interest five. Cinratly, hmne health agenaes are provided with one year 
of intoest free extended r^ayment schedules. We are pas^fKming the require- 
mrait for sure^ tMmds until October 1, 2000, when we will unpleroent the new 
home health pros p e c t iv e payment system, lliis will help ensure that overpay- 
ments rdated to toe interim payment system will not be an (4>stade to agendes 

.. , __„ _.e recommendaticHi c. ____ 

bf requiring all agencies to obtain bonds of onlv $50,000 not 15 p 
mial agenn Medicare revenues as wBsjHroposed eatuo'. We are giiminaHng 
— jjtMiiHal billing rule as of July 1, 1999. Many hrnne health agencies had 
pressed concern about the impact m' the implemraitatiwi of this requirement aa 
tb^ cad) flows and this measure diould alleviate these problems to a large de- 
gree. And we are phaang-in our instructions implemmting the requirement 
4.1 — i I i_i.tii. .~_i^— __«.4' tiu^. '~B in IS-minute incremoats in r~ 



1^^ 



ipliance were competing with 

^orts to implement this BBA prtnrisitHis. Allowing this de^ee of (ted- 
r a temporary period will prevent agen^ cash flow problems or returned 
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It is important to note that the BBA is only one fioctor contributing to challenges 
providers foce in the rapidly evolving health care market place. EfTorta to pav cor- 
rect^ and promote efBdency may mean that Medicare no longer makes up for losaes 
or ineffidendee elsewhere. We are concerned about reports on the financial condi- 
tkma <^8ome individual and chain providers. 

It is easmtial that we by to delineate the BBA's impact fiom the effects of excess 
capacity, discounted rales to other pavers, aggresaive ccnnpetition imprudent buai- 
nesB deosions, and other practices ana mai^t factcffs not caused by tne BBA. And, 
as is underscored by the title of this hearing, it is essential that we focus on the 
impact on beneficiary access to high quali^ patient core. 
Uonitoring Aeceaa 

These payment reforms have created change for many of our providers. As men- 
tioned above, our first and fbremoet concern continues to be the effect of policy 
changes on benefidaiies' access to afibrdable, quality health care. We are 
proactively mmltoring the impact of the BBA to ensure that boieficiary access to 
cov e rad services is not compromised. We are Bvstaaatically gathering data several 
•ourcea to look tta objective information and evidence of the impact ofBBA changes 
cm ac c e ss to quality care, including: 

• beneflciay advocacy groups; 

• haaltha puns and providers; 
■ Area Asendee on Aging; 

• State Health Insurance Assistance Programs; 



■ State health <rfBciBls; and 
• media repnta. 

We also are giaminiiig information from the Securities and Exchange Commisauxi 
and Wall Street analysts on leading publicly traded health care corporations. This 
can hdp us understand bends and Medicaids role in net income, revenues and ex- 
prasea, as well as provide indicators of liquiditv and leverage, occupancy rates, 
stat«a-of-<q»eration, lines of buaiiwss exited or sold by the company, and other coats 
«4ildi may be rdated to discontinued operations. 

We are examining Census Bureau data, which allow us to ^uge the importance 
of Medicare in each health service industiy, looking at financial bends in revenue 
souioea by m^jor service sectors, and tracking margin trends few- tax-exonpt pro- 
viders. 

We are monittving the Bureau of Labor Statistics monthly employment statistics 
for employment trnods In difioent parts of the health care industry. Such data 
show, far eaample. tliat the total numb^ of hours -woriud by emplmrses of inde- 
pendent home health agendas la at about the same levd as in 1996. That provides 
a miKe usefiil indicator of actual home health care uaage after the BBA than statis- 
ties on the number rfagency cloeurea and merRers. The data also show that nursing 
boinea may be sli^tly reducing the number of employees and the hours that they 

Hie HHS Inspects General's office haa interviewed hospital discharge planners 
and nursing home administrators about the BBA's impart on patient care. They 
fiMmd that the proportion of benefidoriea discharged to skilled nursing fiidlitiea is 
nndtaoged bma 1W8. Hoepital lengtha tS Staiy have not increased. Leaa than 1 per- 
eent of nursing home adnunistrstora say tha prospective paymmt qrstem is causing 
access to care problems. However, about one m fim discharge planners say it takes 
mere time to place Medicare patients in nursing' homes, while only 1 percent say 
it is "very difficullf to make such plaoemoits. 

The Inspector General's Office also found that both nursing home administrators 
and honital discharge plaimas say nursing bdlities are requesting more informa- 
tira bewe accepting patients. About half of the nursing home adminisbators sav 
they ore less Ukdy to accept patients requiring expenaive supplies at services such 
as ventilators or eiqwnaive medicatitms, about half also say they are more likely to 
admit patienta who require special rehabilitation services such as physical therapy 
following Joint replacnnent surgery. 

The Inspector General's office also has agreed to interview discharge planners 
about aceess to home health care following BBA payment reforms, and the impact 
of the $1500 caps an outpatient therapy. 
Speafie BBA Proviaiona 

Oittpatunt Rehtdnlitation Therapy: The BBA imposed $1500 caps on the amount 
ti outpatient rehabilitation therapy sovices that can be reimbursed, except in hoe- 
^tal oulsatient clinics. However, these caps are not based oa seventy of illness or 
can needs, and they appear to be instifndent to covw necessary care for maqy 
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benefidarieB. Benefidaiy gnnips are reporting many instances of problems with this 
cap, and we are very concerned about their adverse impact, particularly on individ- 
uals in nursing homes. As mentioiied above, our HHS Inspector General colleagues 
have agreed to study this problem. We are providing data to the Medicare Payment 
Advisory CoromisBion so it can analyze patterns of therapy service usage. And we 
will continue to work with Congress and others to determine what adjustments to 
the cap should be made. 

Skilled Nurting FaeUitiea: We implemented the new skilled nursing fadili^ pro- 
spective payment system called for in the BBA on July 1, 1998, The old pa^rment 
^tem was based on actual costs, subject to certain limits, and included no incen- 
bves to provide care efficiently. The new system uses average prices a4)usted for 
each pabenfs clinical condition and care needs, as well as geographic variation in 
wages. It creates incentives to provide care more efBciently by relating payments 
to patient need, and enables Medicare to be a more prudent purchaser ofthese serv- 
ices. 

The BBA mandated a per diem prospective payment system covering all routine, 
ancillary, and capital costs related to covered services provided to neneficiaries 



implementation by July 1, 1998 with a three year transition blending fadlity-spe- 
dnc costs and prospective rat«s. It did not allow for exceptions to the tranaition, 
carving out of any service, or creation of an outlier policy. We are carefully review- 
ins the possibility of making administrative changes to the PPS. 

We held a town hall meeting earlier this year to hear a broad range of skilled 
nursing facility concerns, and we continue to meet with provido' and benefidaiy 
representatives. There are concerns (hat the prospective payment system does not 
odiwiuately r^lect the costs of non-therapy ancillaries such as drugs ftn- high acuity 
patients. 

We are conducting research that will serve as the basis for refinements to the ra- 
Bource utilization groups that we expect to implement next year. We expect to have 
the research compTetea by the end of the year and to then develop refiiwments that 
we will be able to implement next October. Under the statute, we nave the authwit^ 
to refine these groups and redistribute monev across categories in a budget neutral 
manner. We do not have discretion under the law to increase the overall level of 
payments to skilled mining fiadllties. We fiilly expect that we will need to periodi- 
caUy evaluate the system to ensure that it appropriately reflects changes m both 
cai« practice and the Medicare population. 

Home Health: The BBA dosed loopholes that had Invited fraud, vraste and abuse. 
For example, it stmped the practice of billing for care delivered in low coat, rural 
areas from urban t^ces at ni^ urban-area rates. It tightened eligibility rules so 
patients iriio onlv need blood drawn no longer qualify fbr the entire range of home 
nealth services. And it created an interim payment mtem to be used while we de- 
velop a prospective payment system. We expect to nave the prospective payment 
system in place by the October 1, 2000 statutory deadline. We expect to publish a 
proposed regulation this &11 so we can begin receiving and evaluating punlic com- 
ments, and publish a final rule in July 2000. 

■me interim parent system is a first step toward giving home health agendas 
incentives to provide care efficiently. Before the BBA, reimbursement was based <m 
the costs they incurred in providing care, subject to a per visit limit, and this en- 
couraged agendes to provide more visits and b ' ~" 



e costs up to the liiinits. 1^ 
mienm system inciuaes a new, aKgrcgaie per nenenciaiy limit designed to provide 
incentives for efficiency that inll be continued under the episode-bued prospective 



paymait . 

Last year Congress increased the cost limits in an effort to help asencies duriiu 
the transilion to prospective payment We are also taking steps to help agencies ad- 
just to these chuiges, and in March we held a town hall meeting to bear directly 
nom hnne health providers about their ooncema. We are increasing the time for re- 
poymmt erf" ovopaymraits related to the interim paymoit syston to three yeaiv, 
with one year inla«st free And, efEtetive July 1, we ended the sequential hilling 
pdicy that had raised cash flow concerns fbr some agendas. Sequential billing was 
oesiaMd to oisure proper allocation of home health expeodituras between I^rt A 
and Part B that is re<}uired by changes to finanring of the benefit induded in the 
BBA. We have determined we can accomplish this allocation throu^ other means. 

At the same time, we are implementing the Outcome and Assessment Information 
Set (OASIS). OASIS fulfills a statutory mandate for a "standardised, reproducible' 
heme care assessment instrument It will hdp home health agendas determine 
what care patients need. It will help improve tbe quality of care. And it is essential 
ftr accurate paymoit under proq»ective payment 
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To date, evahiatioaa by us and the GAO have not found that reduced home health 
iptfuiling ia cauaiiig aigmficant quality or access problems. However, we have heard 
serious reports frma benefidaiy groups, our regional ofBces, and others r^arding 
hmne heafth agmdes that have inappropriately denied or curtailed care and inccv- 
rectlv told beneficiaries that they are not eligible for continuine services. This may 
mult fnm a misunderstanding of the new incentives to provioe care efficiently, or 
from etBMrts to "cherry inck" low cost patients and game the system. The Congres- 
sional Budget Office attributes stone of the lower health spending to the fact that 
agendes are incmrecUy treating the new aggregate per beneficiaiy limit as thou^ 
it applies to each individual patient. 

Rceogniaiiy this, we have therefore provided home health uencies with guidance 
at the new meentives and their obligation to serve all benenclaries equitably. We 
have instructed our claims processing contractors to work with agencies to further 
be^ them undostand how the limits work. Because home health beneficiaries are 
among the most vtdnerable, we are continuing ongoing detailed monitoring of bene- 
ficial; access and agen^ closures. And, as mentioned above, we have taken several 
administrative steps to n«lp home health agencies adjust to BBA changes, such as 
^rtending Uie time '— '*- — ' '- 

HoapUaU: We h 

chaD|^ included ii_ .._ _ .._ ., „ _ . 

stantial refinements to hospital Graduate Medical EJducation parents and policy 
to encourage training of primary care physicians, pnnnote training in ambulatonr 
and managed care wbwe ben^ciariea are receiving more and more atrvUx*, curtail 
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have implemented provisions deswned to strengthen rural health care t^rstenis. We 
have carved out graduate medicaT education payments from payments to managed 
care plans and instead are paying them directly to teaching hospitals (and are pro- 
posing in the President's Medicare reform plan to similariy carve out dispnqKir- 
tionate share hospital payments). 

Hie BBA also called for a prospective payment system for outpatient care, which 
we enwct to implement next year. The Quotient prospective payment system will 
include a gradual correction to the old payment system in which oenefidaries were 
paying their 20 percent ct^avment baaed on hospital charges, ratha- than on Medi- 
care ^^ment rates. RMrettably, implementatitm of the prospective payment system 
as origmallv scheduled would have required numerous complex systems changes 
that would nave substantially jeopardized our Year 2000 efforts. We are woridng to 
implement this system as ouid^ as the Year 2000 challenge allows. We issued a 
Notice rf Proposed Rule Making in September 1998 outlining plans for the new sys- 
tem BO that hospitals and others can begin providing comments and suggestions. We 
are actively reviewing all of the comments from the industry and other interested 
parties that we received during the comment period, wbicb we extended until July 

We are fbcusing most of our continuing work on rural, inner city, cancer, and 
teaching hospitals because our analysis suggests that the outpatient mnepective 
payment system will have a disproportionate impact on these facilities. We are re- 
viewing the many comments we have received on the proposed rc^ulatitm and we 
are continuing to develop modificattons to the system for inclusion in the final rule. 

In addition to our work on the outeatient prospective payment system, we are 
proactiv^ monitwing the impact ot all Medicare payment changes on hospitals. 

Phyaidaiu: As directed by the BBA, we are on track in implementing the re- 
soune-based system for practice expenses under the physician fee schedule, with a 
transitioD to fiill implementatimi bv 2002 in a budget-neutral fashion that will raise 
payment for some phyaiciana and lower it for others. The methodoli^y we used ad- 
dresses many concerns raised by physicians and meets the BBA requirements. We 
fully expect to i^date and refine the practice expense relative value units in our 
annual regulations revising the Medicare fee schedule. We included the BBA-man- 
dated resource-based system for malpractice relative value units in this year's pro- 
posed rule. We welcome and encourage the ongoing contributions of the mecucal 
community to this process, and we will continue to monitor beneficiary access to 
care and utilization of services as the new system is fiilly implemented. 

The Presidait's fiscal 2000 budget contains a legislative proposal for a budget- 
neutral technical fix to ensure the BBA's sustainable growth rate (SGR) for physi- 
cian payment Medicare payments For physician services are annually updated for 
inJDatum and adjusted by comparing actual physician spending to a national target 
fbr physidan spending. The BBA replaced the former physician spendine target rate 
df growth, the Medicare Volume Performance Standard, with the SGR. 
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After BBA was enacted, HCPA actuaries discovered that the SGR sTstem would 
result in unreasonable year-to-year fluctuations. Also, the SGR target cannot be re- 
Tiaed to account for new data. 

CONCLUSION 

The BBA made important changes to the fee-for-service Medicare program to 
strengthen and protect it for the future. These changes, along with a strong econ- 
omy and our increased efforts to combat fraud, waste, and abuse, have extended the 
life of the Trust Fund until 2015. With changes of the magnitude encompaaaed in 
the BBA, some issues have arisen that mav require a^ustment and fme timing. The 
President's Medicare reform plan sets aside $7.6 billion to smooth out implementa- 
tion of BBA reforms. It dedicates a portion of the budget surplus to Medicare, which 
will hdp protect against excessive provider payment reductions in the future as 
Medicare enrollment doubles over the next 30 years, and increased efBciencies alone 
will not be able to cover the increased costs. The President's plan also includes sd- 
ministrative adjustments to help in the transition to new payment systems. 

It is not surprising that necessary market corrections would result from such sig- 
niiicant legislation. As always, we remain concerned about the effect of policy 
changes on beneficiaries' access to affordable, quality health care. We are 
proactively monitoring the impact of the BBA to ensure that beneficiary access to 
covered services is not compromised. We welcome the opportunity to look at any 
new information regarding benefidaiv access to quality care. We are committed to 
continuine to look at refinements to the BBA that are within our administrative au- 
thori^. We look forward to continuing to work with this Conunittee to identify con- 
cerns, and we will keep you up to date on the status our of implementation of the 
BBA. 

The President is committed to woriung with Congress to enact bipartisan Medi- 
care reform this year that includes more competition in the program, a long over- 
due prescription drug benefit that is available and affordable for all beneficiaries, 
and that dedicates a sismficant portion of the budget surplus to Medicare, and sets 
aside fiuding spedfically for smoothing out the transition to BBA payment reforms. 

I thank you for holding this hearing, and I am happy to answer your questions. 

Mr. BiURAKis. Thank you, Michael. Thank you, Mr. Adminis- 
trator. And I filso want to thank you for having members of your 
staff stay after your testimony. I know you have to go. In fact, we 
have nm later than we expected in the opening statements and I 
appreciate your patience in that regard. 

And we will get tt^ether. I appreciate your offer. I know it was 
not neceBSEU|y because we have sat around a table in the past and 
tried to work things out and hopefully we can do that on a bipar- 
tisan basis. I have already talked to Mr. Brown and hopefully we 
can do that sooner rather than later. 

You say that you fire committed to exercising the maximtmi flexi- 
bility — I am putting words in your mouth, I suppose — withinyour 
limited discretion to implement the provisions of BBA 1997. There 
has been, of course, a lot of controversy around what you, HCFA, 
can do administratively and what would require a legislative fix. 
I have always felt that handling things administratively, without 
going into legislative fixes, is certainly the best way to go. 

Hopefully, after taking notes here on some of these comments 
and the questioning that tfikes place, your personnel will get to- 
gether with you and hopefully you can furnish in writii^, possibly 
at the gathering that we will have, an idea of some of the things 
that you can do through administrative fixes. 

And I appreciate the fact that there has to be an admission— 
maybe that is the wrong word — that a fix is necessary. In other 
words, there is something wrong, whether it is the BBA specifically 
or whether it was the interpretation of BBA. We have talked about 
that in the past and certainly there has to be an acknowledgement 
that fixes are necessary because there is a wrong there somewhere- 
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So I would appreciate it if you would listen to all of these things 
through your staff and address them and we can get these things 
worked out. 

Mr. Hash. Mr. Chairman, in relation to the request from Chair- 
man Bliley, we will certainly furnish the committee our view of 
tbose areas that are within the discretion of the executive branch 
to have flexibility, and those ftreas in which we believe statutoiy 
provisions are at the root of the Issue and need to be addressed. 

Mr. BnjRAKis. Yes. I guess we are talking here now — would it 
be better if we waited until we got together with everybody to find 
out? Some of the are£is of concern we will not have an opportunity 
to address in a formal hearing like this. So would you suggest you 
might do that prior to that ga5iering? What do you think? 

Mr. Hash. I believe we would be prepared to furnish — as you 
know, Mr. Chairman, this is, £ts you pointed out, not a new subject 
and we have been spending a lot of time, both within our own pol- 
icy deliberations and also in consultation with the department's 
legal counsel, to investigate thoroughly those areas of the statute 
where discretion was given. 

I do not have to tell you, the BBA was, I think in most people's 
judgment, extraordinarily specific and prescriptive in its stotutory 
provisions. In many areas, I believe that we do not have any discre- 
tion on the executive side to modify what is very clear £uid direct 
and explicit in the statute. 

And Decause we have spent a lot of time parsing that question, 
we are prepared to — in fact, many of the things I just went throi^ 
in my opening statement reflecting steps we have taken in the hos- 
pital area, in the SNF area, in the home health area, £u%, in ffict, 
a reflection of the judgments we have made about the flexibility 
that we have. 

Mr. BiURAKis. Well, I tend to agree. For instance, you have in- 
terpreted the outpatient statutory letnguage in such a way that hos- 
pital outpatient payments are $900 million less per year or $4.5 
billion over 5 years. This is due, I think you would agree, to your 
interpretation of the beneficiary coinsurance issue. And yet 253 
members of the House, including 23 members of this committee 
and 77 members of the Senate, have said through communications 
with you that this is not what Congress intended. 

So I do not know that I am asking you to respond to that at this 
point in time or whether we might be able to work this out later 
on. 

Mr. Hash. This is one of the issues, Mr. Chairman, which we 
have under active review now. We have been looking carefully and 
thoroughly at both the legislative history and the statutory provi- 
sions with respect to the outpatient hospital prospective payment 
system and we have asked the general counsel at HHS to give us 
advi(» about the extent to which we do have flexibility with regard 
to the interpretation of how we calculate those prospective rates, 
the conversion factor and so forth in the setting of the outpatient 
coinsurance amounts. 

We want to be responsive where we can. We have not come to 
a complete conclusion of that review, so that is an issue that we 
are actively reviewing right now. 
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Mr. BiLiRAKis. Then I am going to yield to Mr. Brown in a mo- 
ment. I just would want to alert you to the interim practice ex- 
pense v^ues — regarding cardiac sui^gery, etc. — which were done a 
while back and apparently HCFA is now issuing a new rule that 
1b printed in the Federal Register. Not going into the merits of that 
or anything at this point in time but I would just really alert you 
to the fact that we probably would discuss that. 

I now yield to Mr. Brown. 

Mr. Brown. Thank you, Mr. Chairman. 

Mr. Hash, thank you again for joining us and for your always co- 
operative attitude in your work with us. I know it has not been an 
easy time for you as Congress and eveir provider in the country 
points the finger at you and you and HCFA overall. You have been 
an easy target, I guess, because you are the most logical and most 
obvious target. 

I think, first of all, that all of us bear some responsibility for this 
situation clearly. This Congress does. This committee does. HCFA 
does. And we also bear responsibility because Congress imposed 
some 300 modifications on HCFA and I applaud your work and my 
understanding already is that you have implemented more than 
half of those 300 provisions from the Balanced Budget Act. So for 
that, you should be con^atulated and people should know that. 

I kaow that HCFA is looking at data from a wide variety of 
sources to monitor the effects of BBA implementation on bene- 
ficiaries £uid on providers. Elaborate if you would on some of those 
monitoring efforts and your findings to date, especially those that 
relate to seniors' access to care. How are you monitoring those 
changes? What have you found? 

Mr. Hash. Mr. Brown, as I said a moment ago, none of us is 
happy with the extent of information that is available on a timely 
basis to do the kind of comprehensive assessment that is called for 
here, but within those kinds of constraints, what we have been 
doing falls into severed categories. 

One, we have been reviewing data that is provided routinely by 
the Bureau of Labor Statistics in the Department of Labor to as- 
sess changes in participation in the workforce of health care pro- 
viders. They brezik out employment by health care provider type — 
hospitals, home health agencies and skilled nursing facilities — and 
we have been looking at mose figures. 

For example, in the case of home health agencies, we have seen 
a decline in the participation in the workforce, but obviously &om 
what we know about the mergers and voluntary withdrawals of 
home health agencies, one would expect that to be the case. 

In the case of employment in the hospiteil sector, it continues to 
increase on a monthly basis. It is not growing at the SEune rate that 
it had been growing, but there are clesu-ly indications that the labor 
force in the hospital industry is continuing to grow. 

We also are reviewing as much information as we can get from 
other surveys and data sources, including AMA surveys and AHA 
panel surveys. There are a number of Wall Street analysts who ex- 
amine sectors of the health care system that are publicly traded 
a)mpanies. And we have been doing monitorii^ through our re- 
gional offices, working with advocacy groups and with States and 
others to try to get a dearer picture of the impacts. 
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I think as the GAO and the IG, with whom we have also been 
relying to help hb with this monitoring, have tentatively summa- 
rized to this point is that we have not seen any systematic evidence 
that quality or access to Medicare-coveied services has been com- 
promised. 

Now that is not to say that there are not anecdotes and instances 
that people have brought to our attention that suggest that we 
need to make some changes, some midcourse corrections, but so 
far, we have not actuaUy been able to determine that tl^re is a 
body of evidence out there that suggests that across the board 
there are certain fixes that ought to be made. 

Again though, we continue to update this information and we are 
anxious, through whatever sources, and as you know, we have ac- 
tually solicited pretty aggressively the provider organizations to 
help us collect and get information about BBA impacts and we are 
continuing to review that and are tiying to put that into the mix 
for the kinds of proposals that we would like to suggest to imple- 
ment the President's commitment to make some changes to the 
BBA for the remaining years covered by the act. 

Mr. Brown. Thank you. 

Let me shift gears for a moment. Several of us on this committee 
have worked on H.R. 1579, the Children's Hospital Education and 
Research Act. Mr. Dingell is a cosponsor. Mr. Bilirakis is a cospon- 
sor. 

I^e Medicare Commission, if you remember, the instructions for 
it include a request to commissioners to look at GME for free- 
standing children's hospitals. Ms. DeGette has been involved in 
that and several others on this committee. I believe almost every 
member of the commission recommended doing somethlt^. The 
President has put some money, not as much as our legislation asks 
for but some money in his budget. 

As you know, they get very little Federal graduate medical edu- 
cation money because only end stage renal disease expenditures, 
the Medicare expenditures, go to those hospitals. 

Would you support some sort of children's hospital GME grant 
program? 

Mr. Hash. Yes, Mr. Brown, we woiild and have. Actually as a 

Eart of the President's proposal, it is a grant proposal that would 
e administered by another part of HHS, the Health Resources and 
Services Administration. 

We recognize that the formula Medicare uses to determine grad- 
uate medical education payments does not work in the children's 
hospital setting. And to ensure that children's hospitals that are 
engaged in graduate medicfd education for the next generation of 
pediatricians and subspecialties in children's care, we want to 
make sure that those graduate medical education programs are fi- 
nanced adequately and fairly and we would like to work with you 
to push that issue forward. The President and the administration 
strongly support a grant program to assist in the cost of graduate 
medical education for children's hospitals. 

Mr. Bilirakis. And I would lend my little bit of weight to that 
effbrt. Certainly I endorse it and we should work together on that. 

Let's see. Dr. Ganske? 
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Mr. Ganske. Thank you. Thank you, Mr. Chairman. And thank 
you, Mr. Hash, for being here. 

In my oi^ning statement I talked a little bit about hospitals and 
we have talked about unintended consequences but I want to focus 
a little bit on another provider group and specifically how well 
HCFA is following the law in terms of the BBA. 

You know, we have general practitioners, family practitioners 
and sui^eons out in rural areas that because there is a very high 

ercentage of elderly in those areas, really depend on Medicare to 
fair. 

Now in the Balanced Budget Act we established a sustainable 
growth rate system or SGR to control spending growth under Medi- 
care's physician fee-for-servi(» schedule. For the 1998 SGR, HCFA 
estimated that the gross domestic product would only grow at 1.1 
percent, a projection that turned out to be one-third of actual GDP 
growth. 

Then HCFA made an even more serious error in the 1999 SGR 
when it estimated that Medicare Plus Choice enrollment would 
grow by 29 percent. We know that that hasn't happened. 

Those estimates have already cost the physiciEin payment system 
$3 billion. Yet to my knowledge, HCFA has done nothing to correct 
those errors. If they remain luicorrected, I am afraid we are going 
to see the physicians in those rural Eu-eas move into the cities and 
I think that they could lead to severe payment cuts to physicians 
in iiiture years. 

Do you have any plans to address that problem? Do you have any 
plans to restore the money the physicians have lost to HCFA al- 
ready? 

Mr. Hash. Dr. Ganske. I am glad you brought that up because 
we do have plans and we do, in fact, have a proposal that is pend- 
ing before the Congress now to deal with two aspects of the sus- 
tainable growth rate procedure for physician service payments. 

The two changes that we are proposing in the stotute are that 
the volatility of the factors that are used to calculate that limit be 
changed in a way that makes it more predictable. It is a more com- 

Slicated way of making these changes than I can articulate here, 
ut a lot of analysts who know more about this than I do have 
looked at the sustainable growth limit methodology and have found 
it to produce wide swings in terms of the estimates that come out 
of it or the targets that come out of it, I should say. And we have 
a proposal to fix that. 

Second, on the estimation errors, two of which you have just 
pointed to, we have a proposal that idlows us to o>rrect the sustain- 
able growth rate limit for future years to reflect estimation errors. 

Under the current language in the BBA, we do not believe we 
have the authority to a)rrect estimation errors and we would very 
much like to do that. We think that would be the fair and appro- 
priate thing to do with respect to phjrsician payments. 

Mr. Ganske. Let me just follow tlus up. "Hie AMA and other spe- 
cialty groups wrote the HCFA administrator about their concerns 
with projection errors in the sustainable growth rate on December 
2, 1998 within the comment period of HCFA's November 2, 1998 
SGR notice. Then they sent another letter to HCFA about this 
problem on May 21, 1999. 
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Has HCFA ever responded to those letters from the physician 
community or at least let doctors know that the administration is 
concerned about this? Do you have any copies of replies to those 
letters? 

Mr. Hash. I do not have them with me, but I will be happy to 
furnish them. I am not aware of their status, but they should have 
been answered and, if not, they will be answered promptly, but I 
would expect they have been answered and I woiud be happy to 
furnish copies of the letters to you. 

[The following wEts received for the record:] 

GenenUl]', we do not respond, in corrMPondence format, to letters submitted as 
cooimenta oa a proposed notice published m the Federal Reguter. We address cmn- 
ments in the final notice when it ia publidied in the Federal Register. The comments 
you refer to were responded to in our final notice that was pubHahed on Friday, Oc- 
tober 1, 1999. Attached is a copv ol the notice for incluaicm as part of the transcnpt 
(See jMge 63396, ccdumn 1, under Roman Numeral IV, Comment:), In addition, the 
Majr 21, 1999, letter you sued about was reloaded to on September 24, 1990. Cop- 
iee of their May 21 letter and our S^teniber 24 response aleo are attached for inchi- 
sicm as part oftbe ti 
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(nwdti«e(SOR) fixGical yean 1998 and 1999injKCOid)acewiQtactualdata. In 
aJ^tion. we age HCFA to make a jtopottjoaxtt a Jjimia e u t to tt>e 1999 ooavemon 
6ctor KStthing from comctioiit to the SGR. 

As lequiied bjr Ibe Balanced Budget Act of 1997 CBBAX the convenion fietor npdale 
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plqrrician lafvices due to law and leguljtioos. 
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SGR, replace ibe amnul peifontunc« ttudnd in «fieet nader law odstiiig M ihit til 
In tbe PPRC's 199S Rqwrt to Coogreis, in diicussing "inqileiKiilatioB of the omul 
approadi," it ittfed tint "[tjhe delay befim iqidites ve detcnnined could be shoftoed by 
iBinclenimiiipleteiiificmatioaorprojecticKisfbrtotdactBalipendiiig. Additional 

tpea^ng not rel^x^iyl in fhff nHJm**^ Of tplvHlH ill ff* yT— • ™l'i *M! e«ptiir«l in flie 

irart..." 

llie NRC continued to have coocem about this matter, wfaieh it addieased in its 1996 
Report to Coi^resa. It itated that "[ojvcr time, more Medkaiebeneficiaiiea are affected 
U enrol] in iukcoaitaetanatiganenl& TbiswillDHkeithardertopraieclfee-fijr-aervicB 
Pin B etsoUneat growdi. The reniltiag oron in piojectioa ooiild become wbtfatitial, 
lignificanlly afiecting die aocutacy of Iba eoavcnieii ftctor i^datea." To addiesi dieae 
Froblems, tbe PPRC stsed: 

"Any Kviiioii to die Voluine P ari b mnn et Slaadnd ayatamdioald anmaliy 
collect fiv BQ' jMCJeUkBi emn in die taigct gnnrdi nte (ton pdor yeata. 
~Tjii limitatioii (pngeetioa enm] ceuU be readily addRSMd by 

■ ■wjftfpjwj^iwyii ■^itffrt*^yii*A<jty ^y»«t^hj^ j^>Mihft^*h*tftftw*f!*a for 

previous enon in tbe ptqreetioa." 

Since the PPRC was directed by Oongres to leriew natten sach a« a cunulative gnowdi 
(ate system ^leimbariemcDtfbr pbysid^u. and ibe PPRC nAmitied tta 

tt to Congress under fbnnal rqwcia, Confies* likdy totric Ac PPRC 

» oouidaatioii when esactiiig Oe SOR provisiou tmder bedi 
I. TlmfcatEWiarwieatonfefHCPAtoaMBrilhMCoiyeiKfidnotMitic^pM e 
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and advisoiy bodiei to Congresi. 

AootmSatly, we urge HCFA to immcdiatrty adept oni above R 

its SOR pnijcctian enMS fbr 1998, wifli a coire^Mnding nid-ycB tDCiease in It 
pnymeat i^date fin ^lyiiciaos' KTvices. 

Siaceieiy, 

Anietican Academy of Detniatology 

Ameiicaii Academy of Facial Platfic and ReoonMncthv SBBCry 

AnMncanAoadany of Family Plortioiaoi 

AmericaD Academy ofNeorology 

Amnican Academy of Ophfliahlinlogy 

Anakan Aeadenv of Oudaryngolosy Head and Neck Surgery 

Amntean Academy of Ptgrical Medicine md R A a hili ta t ion 

American AsMdation fee Thoracic Surgery 

Americm Aasodatien of CUnieal Eadoerincrfogists 

American Assodatioit ofNetsDlogical StngeoM 
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Amoicni CidkaB of PtiTiicuBS-AiaaicHi Socaetjr aFUaail MadtdBB 

AncrfoB CoUcge of SurfHBi 



Aiii f i wjrt M w nf pJ l Q'oiy Aw o f iiitiop 

Amedcas Osteopi&k Aneciiiiim 

AiiWT i rM i Pi yi'i Bi tfi i ' Ai inf i rtin Bi 

Ancncn Socis^ ftir OmreintBMiBd Eodoioopf 

AmedcaK Socktr ftr Itot^eviie Rafolosr md Oacolegj 

B Socic^ <n Cttwtct md Hcsactiw Sv|B7 
B SoGacQi tf CSniad Onocdosr 




CoOcctofA 

Conpev orNrando^cal Si 

JonC Cooacil rf ADou. Aslfaaw Md bsMDolosy 

Meficd Onv ItaiftBMM AMDdaSen 

Read nir*lu AMocbtioB 

Sode<y of C Mdiov MM lg mdln tef T trf oMl K^aHogr 
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Mr. Jack Emay 

Assistani Direcior. Deputment of Fedenl AfEun 

Ameiican Medical Associition 

1 101 Veimont Avenue. N.W. 

WuhingioD, D C. 20005 

Dear Mr. Emery: 

Thank you for your letter to the Administratm' reginluig your reconunendation ihat 
the Heallti Care Financing Administration (KCFA) revise the Sustainable Growth 
Rate (SGR) for fiscal year 199S. with a corrcspoiHlu^ mid-yeii increase w the 
calendar year <CY) 1999 payment update for pbysiciaiu' services. [ am icspondii^ 
on her bebal£ and 1 regret the delay in this response. 

The Balanced Budget Act of 1997 requires the Secretary to publish, by August I of 
each year, an SGR based on cstmialei of the percentage increase m physician fees, 
the peicennge increase in fee-for-service enrollment, the projected percentage 
growth in per capita gross domestic product, and the percentage change m physician 
expenditiKa resulting from changes in law or regulations. We initially considend 
revising estinuies of the facton used in settittg the SGR once actual data had 
become avaUaUe for calculating the physician fee schedule update. However, we 
do not believe thai we have the autfaoiity u. ' ^j^^^^^^^i^L, \,^—^^ lI:^ .i^...^,-, 
language clearly requires that estimated values be used for compulmg the SGR and 
[here is no provision for revising the estmiatcs to reflect later data. Our actions ate 
controlled by the clew statutory language, notwithstanding statements, such as those 
□f the Physician Payment Review Conmussion that you cite, that may be argued to 
be indicative of Congressional mtem. Thus, we will not be able to make 
adjustments to the SGR based on later data. 

However, the Administration's legislative pack^e for fiscal year 2000. released in 
February 1999. contains a legisUtive proposal to adjust die SGR if later data are 
differcm &om earlier ■•*"■"«'■*. as well as to address issues relating to die mstability 
oftheSGRdiscussedbelow. The changes proposed are all budget neutral. If 
Congress enacts this proposal for fiscal year 2000, we would revise the SGR for 
fiscal year 2000 as apptopnate. We have begtm to forecast the SGR for fitnve 
years, and it appears that the SGR system displays some mstability. In the loi^ 
term, updaBs could oscillate b t t wceu the m.vinunn increase and decrease 
adjustmettts due to the use of mistnaiched tune periods and the lag between 
measurement periods. The solution would be technical and would involve the 
manJung of time periods for die SGR calculation, the actual versus lar^ 
measurement and the i^Klate acljusimal. The Adminisintioo's legislative pnipoHl 
will address diese Acton and result in less osciUatiOD m die physician fee sctiednle 



A similar letter has been sem to the co-signets of your letter. 1 hope this 
inlbimation is tw^i i ft ii 
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Mr. Ganske. So let's just be straight. You do not know whether 
they have been answered. 

Mr. Hash. I do not know the status of that correspondence. No, 
sir, I do not. 

Mr. Ganske. And if they had not been answered, would that be 
an egregious error? 

Mr. Hash. It would have been an inappropriate response defi- 
nitely. 

Mr. Ganske. I mean this goes back to December 2, 1998, within 
the comment period. 

Mr. Hash. I cannot defend 

Mr. Ganske. Let's just assiime that they were not answered. 

Mr. Hash. I would prefer not to assume that, Dr. Ganske. 

Mr. Ganske. Okay. Well, we have no record that they were an- 
swered. 

Mr. Hash. I will be happy to furnish you a record as we have 
it and if we have not answered those letters, we will do so prompt- 
ly- 

Mr. BiLlRAKiS. The gentleman's time has expired. 

Michael, if the gentlelady who is next would be considerate here, 
let me ask you. A couple of times at least you have made the com- 
ments that there are certain things that BBA will now allow you 
to do. But I would think that for instance, the reimbursements to 
managed care — which has resulted in an awful lot of Medicare 
beneficiaries losing those options and that sort of thing, you know 
what the intent of the Congress was. You have interpreted it a dif- 
ferent way. So maybe you had the right to do that. 

But the fact of the matter is we are all supposedly trying to get 
things worked out here. If there is certain language in BBA 1997 
that needs to be changed in order to Eifford you the flexibility to be 
able to make some of these changes, why haven't you commu- 
nicated that to us? I get the impression tlmt HCFA is not trying 
to work with the Congress in terms of making some of these 
changes. 

Mr. Hash. Mr. Chairman, I regret that impression because the 
kinds of things I outUned in my opening statement are reflective 
of our attempt to respond in a constructive way. 

Mr. BiLIRAKIS. I Imow but I mean in terms of what we can do. 
You have shared with us what your attempts bob but in terms of 
what we can do in order to try to get these uiings worked out. 

Mr. Hash. I think that is part and parcel of our offer to sit down 
and there has not been an opportunity to actually legislate up until 
now. There have been no proposals moving forward that I am 
aware of, but we £ire certainly at a place where we would like to 
work with you to fashion proposals. 

And a part of that process would be the identification of statu- 
tory changes that would either extend greater flexibility to us so 
that we could exercise discretion and judgment or, in fact, if the 
agreement is that it needs to be more direct in terms of the statu- 
tory language, we also would be prepared to recommend where that 
should be the case. 

Mr. Biurakis. Okay. Hopefully we can do that together on a bi- 
partisan basis. 

Ms. Eshoo, thank you for your indulgence. 
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Ms. ESHOO. Absolutely. You can count on it. 

Mr. Hash, it is always a privilege to have you here to give forth- 
right, solid testimony. You take shots well Eind you do your best to 
answer our questions directly Etnd I appreciate that. I think we 
should all acknowledge in this room that we all have kind of tough 
jobs but that we like them, too. No one twisted our arms off to do 
it, each one of us. 

Mr. Hash. Absolutely. 

Ms. ESHOO. So we are burdened but we are privileged, as well. 

As you know, in 1996 the Congress passed and the President 
signed into law the FDA Modernization Act to streamline the FDA 
approval process. I was very proud to be the Democratic sponsor 
of that biU. It was not an easy bill to get through the Congress but 
we did. And what I am really pleased about are the reports that 
I get from both the biotech and the medical device people, both in 
my district and across the country, telling me that FDA is approv- 
ing the new technologies and the life-saving drugs and the d^ces 
that bring about the changes faster than ever before. So that is on 
the plus side. 

They also tell me that they still cannot get their products to pa- 
tients and this is disturbing to me. People may be thinking, well, 
why is she raising this? It was her bill. That is why she is raising 
it during this hearing. But it was directed toward obviously both 
saving money with better technologies and saving money in areas 
that were invasive, longer stays, et cetera, et cetera. I wanted to 
get that down for the record. 

Now since there are these complaints about getting the products 
to patients and HCFA's role in this, can you tell me what you are 
doing administratively to streamline the process of assigning med- 
ical procedure codes and classifying new technologies and u^ating 
the payment levels? 

And as a follow-up question, it is also my understanding that be- 
cause of Y2K concerns that HCFA has stopped assigning new pro- 
cedure codes until after January 1. Is this so and if it is, what im- 
p£ict do you think this will have on Medicare beneficiaries' £iccess 
to new technologies? 

Mr. Hash. Let me take the first part of that question, if I may. 

With respect to what we are doing to ensure that advancements 
in heftlth care and certainly in pharmaceuticals and devices are 
brought to the bedside or the care side of our beneficiaries, we have 
launched a very bold, new coverage process, decisionmaking proc- 
ess at HCFA because we, too, have felt that the importance of 
these advancements being made available under our coverage pol- 
icy as rapidly as possible is an extremely high priority for us. 

As a result, you may be aware we have instituted a new coverage 
decisionmaking process. It is actually modeled, in many respects, 
after the FDA process for approval. It hsis a very open and trans- 
parent £md time-limited review cycle for applications for Medicare 
coverage. It involves the esteblishinent 

Ms. ESHOO. When was it launched? 

Mr. Hash. It was launched the first of July 1999. We published 
the process itself this spring in the Federeil Register and it became 
effective on the first of July. 
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And as a part of that, we put into place what we call a coverage 
advisory committee, which is composed of 125 imminent scientists 
and pr£ictitioners from around the country, to function in much the 
way that the FDA advisory councils function, where subsets of that 
■advisory committee will be asked to 

Ms. ESHOO. That is good news. Tliere are many members of this 
subcommittee that worked on the FDA reform on both sides of the 
aisle. 

Let me ask you this. In what you have laimched, and you term 
it as being bold, is there anythii^ that is part of this pohcy or in- 
ternal administratively where you are going to sit down and review 
the effectiveness of what you have launched? 

Mr. Hash. Absolutely. 

Ms. EsHOO. So that you can track these timeframes and maybe 
give a report back to us? 

Mr. Hash. Absolutely. In fact, we are putting up on our website 
the receipt date of applications for coverage process. People can 
track, on that website, where it has been assigned, what ita due 
date is, what its status is, whether it has been refened to the advi- 
sory committee, or whether a decision can be made without that. 
In many cases, we expect to clear these applications within 90 days 
of the origination of the apphcation. 

Ms. ESHOO. And the reimbursement codes are attached to this? 

Mr. Hash. Well, the first step is the coverage itself and then, as 
you know, we rely on the codes through a system that is estab- 
lished, in effect, by the AMA, the current procedural terminology. 

In some cases, a new code must be developed for something for 
which there is not aa existing code that is appropriate. Hiat proc- 
ess can take some time. It is not a process that we run. It is run 
l^ rlJTiirinna who ran the CPT editorial panel. 

But nonetheless, we are definitely trying to work with them to 
make sure that our cycle gets the new coverage items into the CFT 
process as quickly as possible. 

Ms. ESHOO. Mr. Chairman, could I ask for your consideration for 
Mr. Hfish to answer my second question if he can briefly? 

Mr. BiLiRAKiS. Without objection. 

Ms. EsHOO. Thank you. 

Mr. Hash. Our outside contractors on Y2K advised us that in 
order to make sure we could do recertification of the readiness of 
our claims processing systems, that we should not make any sys- 
tems changes between the period of October 1 until we can ensure 
our systexta are compliant after the millennium rollover. 

Ms. ESHOO. So you have stopped issuing new procedure codes? 

Mr. Hash. Well, people can still get a new procedure code and 
bill but if it is not reflected in the current codes that are in our 
claims processing ^jrstem, it would not be recognized. 

Ms. ESHOO. Does that have anything to do with the payment 
level, though, what you have just described? 

Mr. Hash. It could affect that hut what I would like to do is if 
I may, I would like to have someone who could more knowledgeably 
ezplahi exactly the relationship of our stand-down with respect to 
changes in our claims processing £md how that affects the recogni- 
tion of new codes between now and after the new year. 
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Ms. EsHOO. I think everyone is sufficiently YZKd out in the 
country. It is this term. My mother keeps saying to me, "What does 
that mean?" But at any rate it does have something to do with the 
underlying, I think, the underlyii^ reason for todays hearing. It is 
a contributor to it. 

So I will look forward to getting 

Mr. BiLIRAKIS. And we will continue to — believe me, this is not 
it. We will continue and hopefully 

Mr. Hash. I would hke to follow up with you, if I may. 

Ms. ESHOO. I would be delighted. Thank you very much. 

Mr. BlURAKlS. Mr. Bryant will inquire. 

Mr. Bryant. Tliank you, Mr. Chairman. Thank you, Mr. Hash, 
for being here. I have a nijmber of questions so if you could keep 
your answers as brief as possible. And in the event I do not get as 
complete answers as you want to give or you do not respond to all 
of them, could you furnish me an answer in writing afterwards? 

Mr. Hash. I would be happy to. 

Mr. Bryant. Let me follow up very quickly with Dr. Ganske's 
question, an area that I have an interest in, about the SGRs. My 
understandiiw' is that the BBA requires you to publish for the yesir 
2000 this SGR for physician services by August 1, and we are be- 
yond that now. I understand that has to be used in this next fiscal 
year. 

Where are we on that and when might we see this notice pub- 
lished? 

Mr. Hash. My understanding is I believe that that is a part of 
a regulation that we Eire publishing on the physician fee schedule, 
which is due out at the end of October, which again the statute re- 
quires publication 60 days in advance of the yeair in which it ap- 
plies. "Hiat is my understanding. 

If I am not correct about that, I want to get back to you, but I 
think it is a part of that rulemaking that is {p>ing forward now. 

Mr. Bryant. It is not goii^ to be ready, is it, by the beginning 
of 

Mr. Hash. I am correct that it actually is going to be a separate 
notice from the October physician regulation and that it is cur- 
rently in clearance in our department and we expect to publish it 
shortly, meaning within the next week or 2, 1 believe. 

Mr. Bryant. Let me move on. I am again bouncii^ &om subject 
to subject here. 

In the area of what Medicare has traditionally covered, the ad- 
ministration of medications, infusions, ii^jections in Etn office visit, 
Medicare, according to some sources, appears to be changing its 
policy so that none of the medications will be covered if there is a 
possibility that it could be self-administered by a patient, regard- 
less of how frail that patient might be. 

Is that true? Is Medicare cMnging its policy on covering these 
drugs tiiat could be administered in a physician's office? And if so, 
briefly why? 

Mr. Hash. We are working on a regulation to clarify the statu- 
tory admonition, which is that outpatient drugs are excluded from 
Medicare coverage when they, in fact, are self-administered. 

niere is, we believe, reason to believe we have not been as clear 
or precise as we should be about what those conditions are abd 
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how we make those distinctions about what is self-administered 
and what is not, and we expect to publish a regulation, a proposed 
regulation for comment this fall. 

Mr. Bryant. Okay, I think that will be sufficient. 

Regzu^ng telemedicine, our Governors just had a conference of 
southern Governors in Tennessee and that has been one of the top- 
ics. Certainly I have seen some issues where HCFA has had, I be- 
lieve, narrow interpretations that I believe in the long run are 
going to stifle or cMl the growth of this technology, telemedicine, 
regarding the occurrence of consultation in real-time, who is a pre- 
senting practitioner, the definition, Emd those kinds of things. 

And again I would urge HCFA to look at these issues so that we 
can, particulsu'ly in rural areas across the country, take adv£intage 
of this new tecmiology. 

Mr. Hash. Let me assure you that we are doing that. You may 
recall that Secretary Shalala wrote a letter to the Congress in 
which she identified four issues that had been raised in the tele- 
medicine arena, a couple of which you just mentioned, and that she 
directed the depsutment to make a review of that and that basi- 
cally has fallen to HCFA's responsibihty. 

We are reviewing those issues and we are going to be issuing a 
report on our analysis and recommendations with regard to twise 
four issues that are in the secretfuys letter. 

Mr. Bryant. In regard to nursing homes, I had occasion to visit 
those, also, and one complaint was the $1,500 cap on therapy, as 
opposed to hospitals not having the cap. Do you see any uumge 
there? Do you think that might be appropriate to reconsider? ThS* 
was a serious concern. 

Mr. Hash. I think it is fair to say that as we have looked across 
the issues that have been raised about BBA impacts, the theraiqr 
caps haa been among those at the top of the hst in terms of toe 
evidence that is out there that there may be an inadequate oppor^ 
tunity for rehabiUtation therapies in genersil to be made avaUable 
to patients, particularly in the nursing home setting. And that is 
an issue that we want to work with you on in terms of a Medicare 
reform proposal. 

As you may know, this provision got added to the BBA at the 
very end. It was not one miich we recommended. I think when it 
got extended to cover all settings except hospital outpatient depart- 
ments, it took on a cast that perhaps has created unintended con- 
sequences and we would like to work with you on that. 

Mr. Bryant. If I might ask you quickly to respond in writing to 
one final question in terms of the winners and losers in any und 
of implementation of a new payment system, we have heard a lot, 
and 1 know we heard a lot in the districts about people who per- 
ceive themselves as losing in this. 

On the other side, can you identify, again in late-filed testimony, 
the groups who will benefit from this new system and explain why 
their reimbursement rates would go up? 

Mr. Hash. Are you referring to hospital outpatient payments or 
all 

Mr. Bryant. APCs. 

Mr. Hash. Right, yes, sir. 

Mr. Bryant. Thank you. 
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Mr. BiLIRAKIS. In the letter that you refer to from Secretary 
Shalala, would you please submit that Ets part of the record? 
Mr. Hash. I would be happy to, Mr. Chairman. 
Mr. BiLIRAKIS. Without objection, it will be included in the 
record. Thank you very much. 
[The letter from Secretary Shalala follows:] 

Department of Health and Human Services 
The Secretary op Health and Human Services 

November 9, 1999 
The Honorable Kent Conrad 
United Statea Senate 
WoMhington. B.C. 20BI0 

Dear Senator Conrad: I am pleased to infomi you and the members of the 
Rural Health Core Coalitian that ue final rule implementing Medicare payment for 
taleconaultatlaa in niral health profeMional shortage areas will be published on No- 
vember 2. The D^artment (rf Health and Human Services believes that telemedi- 
diw has pcAnitial for extending aeceas to medical care to beneficiaries located in 
lural and metUcally isolated areas and we are pleased that this rule, reflectins the 
(tatutto? changes made by the Balanced Budget Act of 1997 (BBA), will expand cov- 
frage for telemedidne. 

Pavment tar teleconaultation represents a significant improvement over tradi- 
liooal Medicare policy for rural areas bv allowing payment for a service that histori- 
calljr has required a faco-to-face, "lianda on" encounter. Tliis rule is a first step in 



tctamedidne coverage and payment policies as the law permits and as more pro- 
gram cocperience in this area is obtained. We have identified several issues related 
(o teleconstdtdng that we will need to address further. We will send recommenda- 
ticHifl to Congress in a year. 

'niis Bnal rule implements the chaises in telemedidne eligibility, coverage, and 
conditions of Medicare payment made by the BBA. First, in accordance with the 
BBA, the rule implementing payment fm- teleconsultation specifies that dieibility 
fi>r teleconsultation is limited to rural health profosaional shortage areas. We have 
interpreted the definition of a health professional shortage area broadlv to include 
both nill and partial county rural healu professional shortage areas and to consider 
the site of presentation, that is, where tne beneficiary is physically located during 
the consultation, in determining eligibility for teleconsultation. 

The rule also indicates that the scope of covered services is consultation services 
toot which parent may be made under Medicare. These services include: office or 
other ou^iatient consultations; initial and follow-up inpatient consultations; and 
confiimatoiy ccmsultations. 

llie rule implements the statutory provision for Medicare payment for a consulta- 
tion service that is delivered vie telecommunications systems. As a condition of pay- 
ment, the patient must be present and the teleconsultation must involve the partid- 
pa^on oi tne refcorins practitioner, or a practitioner eligible to be a referring practi- 
tioner who is an employee of the actual referring practitiontt, as appropriate to the 
medical needs of the beneficiary. 

Additionally, under the regulatitHi. the technology used to deliver a teleconsulta- 
tion must allow the consultant to conduct an examination of the patient in "real 
time," using interactive audio and video telecommunicationB equipment The re- 
quirement Uiat the patient be present, a presentation practitioner partidpate, and 
interactive audio and video equipment be used is a substitute for a face-to-face tx- 
amination which is a coverage requirement for consultation under Medicare. Note 
that the "real time" requirement, needed to pennit interaction of patient and con- 
sultant, does not require use of high-end, tiill motion interactive video equipment; 
less expensive technologies may permit "real time" examination. The requirement, 
however, would not allow payment for a teleconsultation when traditional store-and- 
forward technology is used. 

The rule also implements the statutory provision that the payment must be 
shared between the referring and consulting practitioner, and that payment must 
not ^Eceed the current fee whedule of the consultant. The rule specifies that the 
omsulting practitioner will receive 75 percent and the referring practitioner will re- 

cdve 25 percent of the consultant's fee sche^-' ^ "" ■-■ ^— 

cost index applicable to the location of the ci 

D.qit.zeaOvGoOt^lc 



piicdiig teleconmltation daima. By using the consultant's location fbr pricing cUims, 
the payment amount fi>r teleconsultation will be the highest alloirod oy the statute. 
We recognize that we will need to address certain issues you and your colleeguss 
have raised as we move forward to further develop Medicare telemedidne pwiar. 
Congress and the Administration must have a dearer picture of the ptiicy and n- 
nanrial implications of several issues related to teleconsultation induding: (1) the 
use of store-and-forward technologies used as a method (<x delivering me£cal serv- 
ices; 92) the use of registered nurses and other medical professionals not reoognized 
as practitioDers under Medicare to present the patient to the consulting practitioner; 
and (3) the appropriatenesB of current consultation codes for reporting consultations 
delivered via communications systems. Below is a brief discussion ^ these issues: 

• In exploring the use of store-and-fDrward technology, our primary cAtjective wfll 

be to deta-mine if or when, store-and-forward tecDLDologies permit deUveipr erf' ■ 
medical service that warrants a separate and distinct payment from Memcare. 
As mentioned above. Medicare does not make separate payment tbr the review 
of a previous medical examination. Program integrity impucatioos of moving in 
this direction may be significant Additionally, specific attention will be given 
to how store-ond-forwanT technology is being used in dermatology. 

• Wth regard to the practiticmers who may be digible to present the patient to the 

consiutant, we will ^umine the dicumstances in which a registered nurse, li- 
censed practical nurse, or other medical professional who is not recognized as 
a practitioner under Medicare may have the qualifications to present the pa- 
tient to ^"'^ consultant. 

• Finally, we recognize that the current coding structure for consultation services 

majr not be approoriate for reporting some forms of teleeonsultaticm. We will ex- 
amine the powibuity of expanding the scope of coverage under telemedidne to 
include additional existing services that are consultive in nature, and the devd- 
opment of new codes to identify services specific to teleheolth. 
In a year, we will send recommoMlations to Congress regarding these issues. We 
look tormxd to woiking with you in pnmding incr^sed medical access fw Medicare 
batefidaries through the use of telemedidne. A similar letter has been sent to the 
other members who cosigned your letter. 



Donna E. Shalaia 

Mr. BlURAKIS. Mr. Green. 

Mr. Green. Thank you, Mr. Chairman. Like eveiyone, I would 
like to thank Mr. Hash for being here. 

Under HCFA's proposed rule on hospital outpatient prospective 
payment system, you propose to reimburse new cancer drugs, 
which is anything after 1996, at the lowest APC rate, which is 
$69.13. 

In my op^ilng statement I am sure you heard that I am con- 
cerned that if implemented, this propouil would have a crip^ding 
impact on cancer care and would essentially stop the development 
of new drugs. And what company would invest its resources in a 
drug that would be reimbursed at such a low level, especially when 
they take into consideration this lower reimbursement rate is 
locked in for well over half the cancer patients in the population? 

First of aU, why was the decision made to place all new, innova- 
tive drugs in the lowest payment category? 

Mr. Hash. Well, let me just say the issue for us now, Mr. Grera, 
is that we are equally concerned about the impact of the outpatient 
prospective payment system proposal on cancer drugs, or cancer 
therai^ with chemotherapy agents. And as you know and have 
mentioned in your statement, we are actively engaged in reviewing 
the comments that we have received on this. We intend to address 
many of these issues in the final rule that we will publish at the 
end of this year. 

I want to assure you that it is also a serious concern of ours and 
our commitment is that we want to make sure that this system in 
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no way presents any barriers for appropriate cancer care for any 
of our beneficiaries. 

With respect to the specifics in the proposed rule last September, 
I think all of us recognize that in the itrea of drugs that the data 
that were available to us to develop a hospital outpatient prospec- 
tive payment system were not adequate. Therefore, we have con- 
tracted with an outside contractor for the purpose of surveying, in 
particular, cancer and other high-cost and often infrequenUy used 
drugs 80 that we have a much richer and better data base on the 
cost of drugs that are now on the market. 

We expect to use that information to inform the revisions to our 
process in the regulation. 

Mr. Green. The second part of that is what impact does HCFA 
believe placing these therapies in the lowest payment category 
have on utilization, as well as on future research and development? 
And also I guess these rates, the impact on the 10 free-standing 
cancer centers we have in our country. One of them is in Houston 
but also Sloan-Kettering and the Cleveland Clinic. 

Mr. Hash. WeU, let me again say the reason we publish proposed 
mles is so that we can get comment £ind advice about how we can 
make it better and, in lliis area, we intend to make it better. And 
I do not v/ant to defend the particular aspects of the proposed rule 
because we put it out there to the best that we could, b£ised on the 
data that we had, but we are struggling to get a better sense of 
this particular issue so that our final rule takes that into account. 

As you know, even in the proposed rule — and this is not widely 
understood — ^we are actually proposing to separate in this system 
the payment for the drug itself and the payment for the adminis- 
tration. So, if an individual comes in, is administered a chemo- 
therapy agent in a hospital outpatient clinic, there is an adminis- 
tration APC for billing purposes. 

Depending on what the drug is, in the initial proposal we created 
four separate categories for chemotherapy drugs. We are obviously 
reviewing that issue based on the comments, to make sure that we 
adequately reflect the costs of the drugs that are now in use. 

Mr. Green. We know that a doctor's recommendation or opinion 
are the No. 1 reason why patients are seen and receive a certain 
type of treatment like cancer screening or a particular treatment 
or therapy. And while I think we all agree that reimbursement lev- 
els should never influence a provider's decision to recommend one 
treatment over another, I am concerned that if the hospital out- 
patient PPS is implemented as proposed, there will be no way that 
we can avoid this problem. Do you agree or do you have a com- 
ment? 

Mr. Hash. I think, in oiu* final rule, we do not want that to be 
a consequence of the new payment sjrstem. What we are trying to 
do is to put t«^ether groupings of related services in order to create 
prospective payments that provide an incentive, not only for access 
to the best and most appropriate therapy, but for health care pro- 
viders to provide their care in the most ef^ent and economical 
way possible. 

Obviously, as someone mentioned eariier, we are trying to find 
the right balance between incentives for efficiency and econonj 
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and the appropriate assurance of access to covered services for our 
beneficiaries. 

Mr. Green. I notice in your statement where you said HCFA, 
you are looking at the 3-year budget to make it budget-neutraL 
Does HCFA have the authority to phase the PPS in over 3 years 
and make it budget-neutral? 

Mr. Hash. We do believe that we could have a transition on a 
budget-neutral basis in implementing the hospital outpatient pay- 
ment system. 

Mr. Green. Thank you, Mr. Chairman. 

Mr. BiURAKiS. I thank the gentleman. 

Mr. Greenwood will inquire. 

Mr. Greenwood. Thank you, Mr. Chairman. 

I want to raise a question or an issue that is not directly related 
to the Balanced Budget Act which is crucial to Pennsylvania's hos- 
pitals, and that is the disproportionate share issue that is, I think, 
unique to Pennsylvania. 

Since 1986 Pennsylvania hospitals were able — in fact, the FIS, 
fiscal intermediaries, assembled the data to count general assist- 
ance days toward the DSH payments for Pennsylvania hospitals 
and, as you know, last year HCFA decided that not only was that 
not going to continue forward but that, in fact, HCFA was going 
to go ba^ and collect from all of these hospitals. It was a tremen- 
dous blow. I think the number is on the order of magnitude of $200 
million in Pennsylvania. 

Several of us, Chairman Thomas and myself, have raised this as 
an issue of concern and I woiild like to understand your position 
on that. 

Mr. Hash. Yes, sir. Mr. Greenwood, this has been an extraor- 
dinarily difficult issue for us. Obviously it, I believe, arises from a 
failure on the part of our contractor to apply appropriately the stat- 
ute and r^ulations in this area. I believe tl^t our review of the 
formula that is in the law for determining Medicare DSH payments 
makes it very clear that for purposes of hospital days that are to 
be included in this calculation, it is days associated with individ- 
ufils entitled to beneflts under Medicaid, Title XD£ of the Social Se- 
curity Act. 

Unfortunately, in the case of Pennsylvania, the State seems to be 
reporting to the fiscal intermediary data that put together not only 
Medicaid days but also days associated with patients that were eli- 
gible for a general assistance program in Pennsylvania. That co- 
mingling of the days produced a larger disproportionate share ad- 
justment than would be authorized under the statute if it did not 
include those general assistance days. 

And under the law, we believe that we did not have any choice 
but to collect overpayments that were made in error in regard to 
the inclusion of these inappropriately covered days. 

Mr. Greenwood. Well, is that your conclusion? Is that HCFA's 
conclusion, that you do not have the statutory authority to 

Mr. Hash. Yes, sir, that is our conclusion. And my understanding 
is the fiscal intermediaries that serve those hospitals have already 
initiated the process of recovety and that it is ongoing. 
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Mr. Greenwood. That is very much the case, with devastating 
consequences. Do you have a position on whether you would Uke 
the statute changed so that you can right this wrong? 

Mr. Hash. I think actually that is a matter we should discuss. 
I think the reasons behind the statute having been written the way 
it was, presumably at some point people believed that the dis- 
proportionate share adjustment in Medicare should be limited to 
the fraction of days for low-income patients and the proxy for low 
income was Medicaid-eligible individuals. If [>eople weuit to enlarge 
that proxy 

Mr. Greenwood. No, I do not think that is the question, sir. 
Sorry for interrupting you. I think Pennsylvania hospitals are con- 
tent with the notion that forward, looking forward, those days will 
not be counted smymore. The hard part is going back find hitting 
hospitals that are, in fact, very strapped because of BBA issues Euid 
hitting them again with this double whammy is tough. And we are 
going to pursue giving you the authority to at least not have to go 
back and get those payments. 

Let me quickly turn to an issue that is close to that reused by 
Mr. Green, and that is the exempt cancer centers, including Fox 
Chase, which is in my area, serves my area. 

Under the Bfilanced Budget Act, we directed HCFA to consider 
establishing a separate payment methodology that rect^nizes the 
special mission of these centers. My understanding is that HCFA 
has declined to do that, not to consider but to, in fact, come up with 
a separate payment methodology. 

And it is my belief that these cancer centers, including Fox 
Chase, are being hammered and are losing significant dollars and 
are threatened by this outcome. Could you discuss HCFA's think- 
ing in this regard? 

Mr. Hash. We have not reached a final judgment on that ques- 
tion because that will be part of the final rulemaking for the hos- 
pitai outpatient prospective payment system. 

We are very much aware of the concerns of cancer centers. There 
are 10 of them around the country. And obviously the Congress, as 
you pointed out, identified some special authority for treatment of 
them £ind we are continuing to review that question. We have not 
made our final decisions on it. 

One of the things, again, that may have been somewhat mis- 
leading is that the impact assessments that went out with the pro- 
posed rule indicated a very large impact on cancer hospitals. We 
think that, in part,, stems, again, from data problems in that, in 
some cases, people may have billed for cancer treatments with the 
drug and the administrative costs together, as opposed to sepa- 
rately. The data we have may not have broken it out properly. 

Under the proposed rule, we, as I mentioned a moment ago, pro- 
posed to pay separately for administration and separately for the 
drug and separately for each dose of drug that is administered. We 
want to make sure, through additional efforts on the data side, 
that we, in fact, have a better assessment of the impact of this pro- 
posal on cancer centers. 

But I want you to know that we do not intend to disadvantage 
and cause those centers not to be able to provide the valuable serv- 
ice they are providing to patients who require cancer treatment. 
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Mr. Greenwood. Thank you. 

Mr. BiLIRAKIS. Miss Capps to inquire. 

Ms. Capps. Thank you. I want to thank Mr. Hash for being here 
today. I appreciate your testimony. 

You spoke earlier about some of the steps that HCFA has taken 
or will take to lessen the impact of the cuts on small rural hos- 
pitals and I am hoping that in the next couple of minutes you can 
elaborate a Uttle bit on this. 

Most specifically, we have been hearing so many negative projec- 
tions about the proposed hospital outpatient PPS, prospective pay- 
ment system, that it is easy to forget that this change is a very pro- 
consumer provision. Under the current system, seniors end up pay- 
ing ^bout 50 percent of the total bill and for most other parts of 
the Part B benefits the co-pay is around 20 percent. And could you 
remind our committee of the disadvantages of this current system 
and how the proposed payment system will take effect? 

Mr. Hash. I would be happy to, Ms. Capps. 

Briefly, as many of you know, historically beneficiaries have paid 
coinsurance for their hospital outpatient services on the basis of 
the hospital chaise, which was on a charge schedule at the time 
they received those services. That charge does not necessarily bear 
any relationship to what the program ultimately determines is the 
appropriate amount for the service. 

What the BBA changes enable us to do, is to bring those bene- 
ficiary coinsurance payments into line with 20 percent of the Medi- 
care payment amount, which was the intention and certainly the 
statutory provision. Up until now, beneficiaries have been subject 
to a coinsurance that was based on hospital charges that were 
raised very dramatically over time. This resulted in some of those 
copayments equalUng £is much as 50 percent or even more of the 
payment that was made to the hospital for those services. The BBA 
nxes that. 

Ms. Capps. And could I also mention that the AARP has written 
a letter to the speiiker, which I would like to submit a copy of this 
letter for the record? 

Mr. BiURAKis. Without objection. 

[The letter follows:] 
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The Hcxnrabto J. Dwvds HKtart 
Spsdcer arihB Houu of RflprewntativK 
I Waihfr«tea DC 2C&1S 

DMrMr. Spwtar 

The Balancsd Budget Act (BBA) cf 1997 corrsctBd a flaw In the calculation of 
iMnelidaryaiinsurance -for hospital outpatient services. For yaara, Medicare 
Jianifiaanas war* forced to pay significantly higher coinsurance for ho^Kal . 
oulpatiantMtvices than lor other Pact B services. Infect, in recent years, many' 
tianeiiciarias have paid as much as 50 percent of the total payment to hospitals 
-for outpadsntsarviCBs through their coinsiranca. The BBA began to address 
this proUam by slcwty phasing coinsurance back doom to tha correct leval of 20 
peroent of Oie total ps^nent to hocpltals. 

We understand that concerns are now being raised about how the outpatient 
prospective payment system and the ccrinsurance correction are being 
implemented. AARP believes that before Congress mtf(es changes to the BBA 
provision or HCFA underteltes an adminlstrattve c^iange, there needs to be a 
thorough exarTDnationoflhe issues and the impTications, including an 
underetancfirig of wtat revisioru in the policy \wuld mean for barwfidaries' 
outpatient coinsurance and their Part B premium. 

For instance, we believe it is important to consider whettier the changes under . 
consideraGon would reqiure beneficiaries to pay a higher monthly Part B 
premium. Bensfdariss' Part B premtum is already prelected to nearly double . 
fnxn$4S.5Damonth[n199gto$B4.Baby200B. A significant proportion of tNs ' 
increase is attnlxjtatjie to ttw changes made by ttie BBA. Since the anxiunt of a 
banaficiafy's monthly premium is cfiractly tied to tfw level of Part B sperxSr^g, arid 
ho^ital oulpatier«'services are paid out of the Pan B Tnnt Fund, berwficMries' 
premiums will rise if Medicare irxavases payments for outpatient services. 

Ber>eficiBr1fis would also be adversely affected if the imptementation of the new 
outpat i ent prmpective payment system (PPS] was delayed. A delay in 
outpaUent PPS and ttw coinsurance "fi}^ would force bemfidartes to contlnueto 
pay increasingly higher coinsurance rates for outpatient ser%nces. In addition'. If 
a delay In PPS resulted in higher Part B pending for outpeliBnt si 
tjenefidiarypramium could also rise. 
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CoTTBctins tha inaqui^ in benefidBry co'msLnncefbr outpaUant sarvices 
remalna a high prtority-far AARP and our mwnba re . Forynre, bananctarlaa 
twwabemniiecttowunMrViiighcoinsurancelbroutpafiantMnrices. Avery 
slow corradion for this inequHy was put inlD place by ttwBBA. Newchsigas 
riwuM not delay Ihs coinsurance conac&on Hffthtr or bA banefidariet to pay 
instead Svough incfaasas in thtir Part B prernhan. Tharafora, wa urge MsRibars 
or Congrasa to carafUlly weigh an of Iha implications of making cfaaneea to the 
BBAoutpaGent coinsurance pro>rision. If ctwiges are inade,lhanlba impact on 
benefidary colnsuranca and/or premlims must be claarlyunderatood. 

If you have any quasfa'ons, pleasa fael fraa to call me dirsdiy or have your 
staR contact Trida Smith or Kireten Sloan Of mi Federal AfTairs sttf at 
(202)434^770. 



/^^«*< 



htorace B. Daats 

cc: Michael Hssh. HCFA Deputy Administrator 
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How the "Glitch*' in Medicaie Hospital On^atieiit 
Coinsurance Directly Affects Beneficiaries 

Wbea ii coam to mon bospiial ouqiaticm soviccs, Medicaie beneficiwies piy 
rigniBiMrtiy nxHC Om tbc tuml 20% coinsoraiKe. In &ct, boK&iaiia pgq', on 
■ven8e,47K of wtWflKhcMpiiit Ktiiiltyiipud (by HedicinaiidfliebeDcficuqr) 
&r Ibe lovice. A "^stch" in ibc Uw siknn hoqntBls to ihiS cosB by chiT^ng 
bene g c iai iei more flan 20% of irim Medicaie detmmnEs it kicuanMcunaunt for a 
lovice. HBciiamlcaKezanqileofbDwduicanaSectBieavengBbenBficiHy. 

Medicare beaeficiaiy JeanettB D. <rf SaKa Tereta, New Mexim had lurgeiy pexftmned 
ia a boqibal oii^artem dq amu ott. Tbe bospital cliatfcd 56^5 J3 fin tbe pnicediiie 
(See#l,Focml). JeaDefte'tBqilaaaiiaiiofMHficanBeoBfibCEOMB} Anm 
«H»-M>.t Out iiiB tnred $1,255.11 in coinRiiance (See R, Foim 1). Tbe icmaimng 
balance of Ok duiiei wai $5,020.42 (See #3, Foim 1), yet Ok boqAal bill indicated 
that MeiUcaiB paid only $815.81 (See M, Fonn 2). SbKe dc bMpital agreed to accept 
Mjlgiiiinnii , it did not attenvt to coDea die lemainjng $4,204.61 CSee /5, Fonn 2). 

Jeanettf'a cainenramce for die procedure waa not baaed on iimdStam f t approred 

psymad of $815.81. Imlead, iiwai bated on die loial $6,275.53 diaiged by the 
luiililtaL A«aRralt,;catKttc'i"20%'catnnini)cctotala)SI,2SS.ll-20%ofii4iat 
die boqiilal chaiged and 61% of irtiat tiie hoqatal waa actually paid tag tbe 



Thl* it only one <tf (he ihontaDdt of caiea nbeie Medican beaefidarica pqr 
tlgmCcandy mace than die 9|»cal 20% coincunmcc foe tnipilal outpatirat tcrvkea. 
The iioiqr is diat many older Ameiicaiu believe dial senricea pcrtmied in hoqiilal 



benefidaiiea end i^ paying nme out-of-pocket at ouq>ariH«t than th^ would if Hm? 
bad ttayed ia die bo^tal. 

P ff f P ff of tlie i"f "y ' ^^B mmihrir of beneficiaEiea wbo receive services in bospital 
i^itpatiffW dcpanmcoB, die inequi^ in the cointuiance iai become a widetpiead 
pnUem. As boipiials "•"*■■■" to Incnase thdi diaigct, die imoiiiX fliat bcncficiariea 
p» tn coinsDiance wUl nmilisir tirr akyiocJoct. 
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Some ague Oat Oil really isot a direa onMf-pockM cott tecnue moct Medkare 
bencfidniei bave Medipp coverage. Wlule auat beoeficiariea have laow fbnn of 
RiTiplrjifntal coTCiafc, thi* alitch is the law ■t^'*t]j^ got [csuh bbeoe&iaiies btioc 
puilied into fle Medij^ narket ai a wqr of flatHng relief lium exuibiuA ouipatiept 
coati. Hoteover, even widi taffiaaaOl covenge, bepeficiariei are (Tin vulnenble to 

erf (be increase In 1996 yiniiluuM for ■ome n^fikmenlal plana was directly altribuublc 
to liung uu[ffM'tnM coats. 



To fticdm IQnftrate Jeaaette's case, coplat of dK EicplaBation of Medicare '^n'fitt 
(EOUB) and dx bin mtiwwwwi by be luqrital are attacbed. The mmdxn on dv fin 
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Ms. Capps. Thank you. Asking that the BBA reforms not delay 
this transition to 20 percent and maybe you could speak even fur- 
ther about how delaying it, how it is going to affect seniors. 

Mr. Hash. Well, I think it is clear that hospital charges for out- 
patient services are likely to continue to rise for a number of rea- 
sons that have been talked about already here today. So, as we 
continue to delay implementation, those coinsurance payments con- 
tinue to go up. We would like to bring that into line as quickly as 
possible. 

Ms. Capps. And if I have a little bit more time, back to my origi- 
nal question. You, in a broad way, outlined some of the steps that 
you are taking to lessen the impact of cuts to small, rureil hospitals. 
My district is going to be listening for your elaboration in the re- 
maining time on how this is going to happen. 

Mr. Hash. Let me just quickly tick off the things I mentioned 
somewhat briefly earlier. We are delaying the expansion of the hos- 
pital transfer policy, which has been applied to 10 DRGs, but w£is 
scheduled to be applied more broadly. We have delayed that, which 
will be of benefit, I think, not only to rural but to other hospitals, 
we well. 

We talked about the tremsition, on a budget-neutral basis to the 
implementation of the hospital outpatient prospective payment sys- 
tem. We have talked about delaying what is called the "volume 
control mechanism," which is referred to in the BBA as basically 
an Emnual target to be applied to the growth in hospital outpatient 
payments. We have decided to su8[>end imposing that target 
growth rate for the first few years of the PPS. 

We also have committed ourselves to changing the criteria that 
allows rural hospitals to qualify for use of the urban hospital index, 
which has the effect of increasing Medicare payments to those 
rural hospitals. And we have talked about using the hospital wage 
index to adjust payments under the hospital outpatient prospective 
payment system firom year to year. 

I think those changes, combined with the President's setting 
aside of this fund, the $7.5 billion, to smooth out any unintended 
consequences of the BBA, represent real acknowledgement of the 
importance of supporting rural hospital providers and all providers 
who are low-volume providers. 

Ms. Capps. When I go back home, how soon can we begin to see 
this? I do not think it has registered yet, at least among the hos- 
pitals that I am in touch with. 

Mr. Hash. Well, many of the things I mentioned are associated 
with implementation of the outpatient prospective payment system, 
which, of course, has not occurred yet. So these will be associated 
with that process, which will come later next year. The wage index 
change is being put into place right away, so we are getting ready 
to publish the new criteria for that so that there will be an easier 
opportunity for hospitals in rural areas to qualify for a more favor- 
^le wage adjustment. 

Ms. Capps. Thank you. 

Mr. BlURAKls. Mr. Deal to inquire. 

Mr. De:al. Thank you, Mr. Chairman. 
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In your prepared statement you indicate that the solvency for the 
Medicare Trust Fund is projected to be 2015, which is one of the 
more optimistic out-years that I have seen projected. 

You also indicate that the President's proposal in the 2000 budg- 
et would ask for a $7.5 billion iniusion of money from the surplus, 
the anticipated surplus. I have several questions in that regard. 

The 2015 insolvency date, is that the projected date without any 
other additional infusion and without any other statutory changes 
to the current system? 

Mr. Hash. Yes, sir. That is a projection actually that is made on 
behalf of the trustees of the Medicare Trust Fund. It is their esti- 
mate, which is calculated by the actuary, the Office of the Actuary 
at the Health Care Financing Administration. 

Mr. Deal. Do you know the either daily, monthly or amiual def- 
icit is at the current time? 

Mr. Hash. I do not have it with me, but I do know that it exists 
and is readily accessible and I would be happy to furnish it to you. 

Mr. Deal. And I believe that projection for that deficit will in- 
crease significantly after about the year 2010? 

Mr. Hash. I wish I had the figures here. My recollection is that 
the deficit does appear sometime, under current assumptions, after 
2010. 1 just do not have the schedule in front of me. 

Mr. Deal. I recognize that questions about surplus have always 
been fluctuating figures. Is the $7.5 billion proposal a one-shot in- 
fiision out of anticipated surplus for the year 2000? 

Mr. Hash. I think the best way to answer that is that the $7.5 
billion is part of a broader comprehensive proposal that the Presi- 
dent has put forward that involves not only the smooth-out of the 
BBA issues that we have been talking about this morning, but also 
the structural reforms to the Medicare program and, very impor- 
tantly, the dedication of a significant portion of the surplus to the 
Medicare Trust Fund. 

To answer it more specifically, the estimate of the $7.5 billion 
was the effect of making changes that would actually afTect years 
through 2001 to 2009. So it is an effect that is estimated over a 
10-year period. 

Mr. Deal. So it is not just a one-shot infusion of supposedly sxir- 
plus funds. 

Mr. Hash. As you think about changing BBA policies that result 
in payment changes, those have ripple eilects that carry on beyond 
the year in which they are made. And the $7.5 bilHon is intended 
to be a fund that would cover the out-years, up to 10 years worth 
of out-years costs associated with whatever package of smooth-out 
changes to the BBA are agreed to by the Congress. 

Mr. Deal. And would the surplus funds be surplus from the in- 
come tax general revenue stream or would it require using the sur- 
plus from the Social Security Trust Fund? 

Mr. Hash. These are actually — the $7.5 billion is anticipated to 
be from what we refer to, I believe, as on-budget surpluses, which 
are surpluses generated without regard to surpluses in Sociail Secu- 
rity or Medicare trust fiinds. 

Mr. Deal. And that figure once again is over what period of 
time? 

Mr. Hash. Ten years. 
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Mr. Deal. So it would be $7.5 billion over a 10-year period ftt)m 
anticipated surpluses. 

Mr. Hash. That is correct, on-budget surpluses. 

Mr. Deal. Mr. Chairman, I would like to yield the remainder of 
my time to my colleague. Dr. Ganske. 

Mr. Ganske. Mr. Ifash, I am veiy disturbed with the gist of some 
of your comments as it relates to the SGR. Basically when you talk 
about the gross domestic product component of this, as weU as the 
percentage of recipients, of beneficiaries who are in managed care, 
you admit that you were off. 

Mr. Hash. Those were errors. 

Mr. Ganske. Those were errors. I mean it is right there. You 
admit it. The facts are the facts. 

Mr. Hash. I do. Dr. Ganske. 

Mr. Ganske. But then what you say is well, but we made an 
error, but even though this is a method of calculation for payment 
that is cumulative — in other words, if you make an error now and 
if it is not corrected, that compounds— sort of like compound inter- 
Mr. Hash. That is correct. 

Mr. Ganske. That we are just going to let it go. 

You know, I was one of the authors of this bill and we are in the 
process, the staff and I, of looking up the pertinent sections for this 
bill. 

I beheve you have the statutory authority to go back and fix that 
error, which you readily admit is an error. And we will provide you 
with the language on that. And I beheve that this is more than just 
sloppy if you do not fix this. 

And I wfint you to take a message to Secretary Shalala on this, 
a strong one, okay? If you make a mistake, own up and fix it but 
do not compound over the next 5 years the error. You have got 
stotutory authority to fix an error. There is nothing in that statute 
that I know of that fixes an error in stone, and it should be done. 

I do not think Congress has to pass a law on this. It is already 
in the statute. 

Mr. BiLtRAKIS. A very short response. 

Mr. Hash. We intend to fix it and that is why the President's 
budget includes legislation to fix it. We do not want to leave it 
unaddressed and we intend to act on that, with the help of the 
Congress. 

Mr. BluRAKlS. The gentleman's time has expired. 

Miss DeGette to inquire. 

Ms. DeGette. Thank you, Mr. Chairmfm. 

The first thing I want to talk to you about, Mr. Hash, is this ex- 
ample I used in my opening statement of the woman who is blind 
from diabetes and who is trying to keep her diabetes un^r control 
and now, under the Balanced Budget Act, she used to get home 
health care but now she cannot get someone to come and fill the 
syringes. She used to have a registered nurse and maybe she does 
not need a registered nurse but now she cannot get anybody. 

And this leads to the obvious tension that we are all tr3ing to 
grapple with here, which is on the one hand, you do not want to 
provide services that are not needed or provide people who are 
more qualified than not. On the other hand, what do we do about 
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people like this with a very real need for services who are slipping 
through the cradks? 

I know you addressed the rehabilitation issue but this is sort of 
a different issue. 

Mr. Hash. Well, the case you cited is an extraordinarily sympa- 
thetic one. I think all of us are struck by this. This is a situation 
tiiat is most unfortunate and we should find a way to address it. 
I would say, as you know, it does beg this larger question of ex- 
actly what are the terms for covering home heal& services. And up 
UQtU now, the law has been pretty explicit — that it requires, £imong 
other things, that an individual needs a skilled level of service, and 
that has been defined as a registered niu-se's skill level or a reg- 
istered therapists skill level. 

That is not to say that people do not need other kinds of services 
that do not require that level of skill, but the benefit design cur- 
rently does not speak to unskilled services as a basis for hcHne 
health coverage under Medicare. 

And it obviously, as we have looked at what has been going on 
in home care, one of the thin^ that grew the most rapidly was the 
home health aide visits. It was not the RN visits or the therapist 
visits that were growing so rapidly. It was the home health aide 
visits. And the difficulty with that was that access to the aide cov- 
erage imder the home healtii benefit is linked to the first-order 
Suestion: Does Uie patient meet the need for a skilled level service? 
f they do, then tlwy are also qualified for aide services, as well. 

Ms, EteGETTE, Right. But this is what drives my constituents 
crazy about the government, is because it is sort of like Alice in 
Wonderland to them. Well, I need this but not that. 

Now I understand that the home health care area was and still 
is probably the most rife area with fraud find abuse. On the other 
hand, in an effort to cut that down, what we £ue doing is for seem- 
ingly meaningless bureaucratic reasons to these constituents, we 
are cutting off very real services. 

I wonder if HCFA has given any thought to how we can balance 
this out. As I said, this is an extremely sympathetic case. But it 
is not the only case. There are other examples. 

Mr. Hash. I am sure you would appreciate that we are not in a 
position, I think, to say that we should supply aide services to peo- 
ple who could benefit from them, notwithstanding whether or not 
they qualify for a skilled service. 

Ms. DeGette. So you do not think there is any solution to situa- 
tions like this. 

Mr. Hash. Well, I do not think within the current structure of 
the statute 

Ms. DeGette. I understand but part of the context of this hear- 
ing is how can we fix things. 

Mr. Hash. Right. I think we could definitely talk about ways in 
which the statute might be changed. 

Ms. DeGette. And does HCFA have any ideas on that? 

Mr. Hash. Well, I do not have a proposal on that and, as you 
might know, there would be a significant cost associated with it 
and we would need to weigh that, along with the other priorities 
that need to be addressed or people want to address. 
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So I think that is obviously what makes this undertaking ex- 
traordinarily challenging. 

Ms. DeGette. I agree. 

The second question that is sort of related is this streamlined in- 
herent reasonableness test in the balanced budget agreement. I am 
wondering if HCFA has any kind of standard that it is using to 
make sure that beneHciaiy access £md quedity of care are not com- 
promised with these IR payment adjustments. 

To give you an example, I have a letter from Congressman 
Weldon in front of me where he is talking about these diabetes 
strips, the reimbursement being cut by 10 percent and the effect 
that that has on patients. 

Mr. Hash. We are taking a very careful approach to the use of 
the authority in the BBA on inherent reasonableness and we recog- 
nize that as we use that authority to make changes nationally that 
we need to have firm market pricing data available to base those 
decisions on. We are not moving forward until we have a better 
sense of market prices on issues before we make any changes like 
this. 

But I would say to you that in Tnany of these Eireas, and test 
strips is one of them, we had a report by the HHS Inspector Gen- 
eral that we were significantly overpaying for those items. So, that 
is why it ended up being addressed as it did. 

But again, I hasten to add that in order to exercise this authority 
appropriately, we need to make sure we have the data base upon 
which to judge what things are reasonably available for in Ihe mar- 
ketplace. 

Ms. DeGette. Thank you. 

Mr. BlURAKiS. Mrs. Cubin to inquire. 

Mrs. CUBlN. Thank you, Mr. Chairman. 

I am somewhat confused but first I want to make the statement 
that I reedize the focus of this hearing is on the Medicare fee-for- 
service policy changes that are contained in the BBA but since Wy- 
oming even yet relies almost completely on fee-for-service, I think 
we have been affected in a much more devastating way than other 
States and other places with higher population. 

In my State, if we lose one single doctor, that means hundreds 
or thousands of people do not have any access to health care at all. 

I want to go back a little bit to — and by the way, thank you for 
all the cooperation that you have given us in working through 
Uiese things and the questions you have answered so far. 

I want to go back to Dr. Ganske's line of questioning a little bit. 
1 do not understand why you need help from Congress to fix the 
mistakes that were made with the real GDP and the fee-for-service 
enrollment because one of the four items that you are allowed to 
use in these adjustments is the impact of changes in legislative or 
regulatory initiatives. 

So it seems to me you have the ability to go back and correct the 
mistakes that have been made so this cumulative problem does not 
move forward. So please tell me why you think you need a legisla- 
tive fix. 

Mr. Hash. I would be glad to, and I am glad you raised it again 
because I want to emphasize a point I did not make to Dr. Ganske, 
which is that the errors he is referring to are projection errors. 
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They were made by the actuaries. I believe we have the finest, 
most professional, most independent actuaries and I know that 
these were errors that are attendant to the estimating process. 

So it is not a case of being sloppy or intentionally 

Mrs. CUBIN. Nobody has a crystal ball. 

Mr. Hash. Right. So I want to make it clear that I do not think 
there were intentional errors. 

Mrs. CUBIN. I agree. 

Mr. Hash. They were associated with the estimating process. 

Second, we have carefiiUy and thoroughly and, I would say, ex- 
haustively tried to review the statute with our general counsel at 
HHS to determine whether or not the statutory language allows us 
to correct for projection errors. The opinion that we have been 
given is that the statute does not acluiowledge the authority to 
make projection error corrections. 

We would like to have that authority and have recommended it 
in the President's budget proposals ttiat are pending here in the 
Congress now. 

Mrs. CUBIN. So you do not think that your regulatory allowance, 
if you will — I do not see why it would not because projections, mak- 
ing those projections are what is allowed through the regulations 
that you adopted, as I understand it. 

Mr. Hash. But the statute requires that projections be made by 
the actuary on the factors that Dr. Ganske raised and those are not 
a part of the rulemaking regulatory process. We have not promul- 
gated a rule that projects either enrollment in managed care plans, 
wiiicli is one of the issues, or in the growth in the GDP, wluch is 
the other issue he cited. 

These £u-e reserved to the province of the independent actu£iries 
to make these projections. If they, in fact, make errors, we weuit 
to be able to correct them. And they are going to make errors and 
the errors are going to be in both directions, I might add. It is 
equally possible — in fact, it has occurred in the past where we have 
underestimated effects and that we have not gone back and tried 
to take money back from people as a result of that. 

But I think the important point here is that we want to make 
the chai^. We want to correct the error and not have it ripple for- 
ward to ail the SGRs of the future. 

Mrs. CUBIN. Well, thank you. At least now I understand what 
the thinking is and I did not understand that at all. 

Mr. Hash. We would welcome Dr. Ganske's support and your 
support to have the authority put into the law in upcoming legisla- 
tion. 

Mrs. CuBiN. I am glad that I am married to a doctor and not a 
lawyer because this just seems like such a nit-picky thing, that be- 
cause this is projections, we cannot use the legislative language be- 
cause I believe very strongly that was the legislative intent. 

Mr. Hash. I understand. 

Mrs. CUBIN. Then I want to just ask another thing as far as im- 
plementation of this goes. 

Mr. BiLIRAKis. If you can do it reidly quickly. 

Mrs. CUBIN. I can. It has to do with HCFA not yet having begun 
the refinement that was mandated by Congress on the practice ex- 
pense values and the regulation or the proposed regulation not al- 
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lowing stafT of practitioners who provide the m^jor part of their 
service in a hospital but the staff in their office, not allowing that 
to be included in the practice expense values. 

Mr. BiLIRAKIS. That is an area — I am sorry; I did not mean to 
interrupt. 

Mrs. CUBIN. Go ahead. 

Mr. BiLIRAKIS. I was just going to say it is something we want 
to continue to look at. Do you have a very brief 

Mr. Hash. I have a very short answer, which is that was in the 
proposed rule, Mrs. Cubin, and we are in the process of finalizing 
the rule. We have not made our final decisions and that is Ein issue 
we are familiar with and we have it under review and we intend 
to address it in the final rule. 

Mr. BiLIRAKIS. But are you in the process of doing that, going to 
take into consideration the additional data that has been submitted 
by, I believe, the AMA? Because if they sent out a survey and got- 
ten additional responses and my understitnding is that you, HCFA, 
may not be planning to take into consideration 

Mrs. CUBIN. The policy was based on 34 responses and I believe 
there are 154 or something like that more now. 

Mr. BiLIRAKIS. Right. 

Mr. Hash. Briefly, it is my understandit^, and I would like to 
make sure that I could correct my statements if I 2mi speaking in 
error — it would be unintentional — but what I understand is that 
we did not have sufficient data or time at the time we got some 
information. The data situation may be changing. 

It is important to recognize that in our evaluation of practice ex- 
pense values for physician services, we are keeping open, during all 
4 years of a transition to the new practice expense values, the op- 
portunity to reweight or revise those practice expense values. 

So even if for some reason it was not included in this year's prac- 
tice expense rule that is coming out later, it would not be precluded 
from being considered subsequently because all of the practice ex- 
pense values that are in place now are considered interim and sub- 
ject to change based on data. 

Mrs. Cubin. Dr. Ganske and I were on opposite sides of that 
issue last year, I believe it was, because I do think we need an 
equalization of fees that are paid to cognitive as well as procedural 
medicine. 

But my problem with this is that we settled on his way, on get- 
ting more information and new studies. So really I just think that 
the agency has to comply with what the Congress ordered and that 
is, in fact, what the Congress ordered — all tjie expenses to be con- 
sidered. 

Mr. BiLIRAKIS. That all practice costs be considered, and that is 
the significant thing here. I would probably tend to side more with 
Ms. Cabin's view, but the point of the matter is that we do not 
want to sway from the intent of the Congress, which I think is 
clear that all practice costs be considered. 

Mr. Hash. I understand, Mr. Chairman. 

Mr. BiLIRAKIS. All right. 

Now the bell has gone off. We have a series of votes. There are 
four people over here who have not had an opportunity to talk with 
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Mr. Hash and I do not want to take that opportunity away from 
tbsm. So I guess we had better just go ahead and break. 

Mr. Towns. If I could just ask one quick question? 

Mr. BlURAKIS. Well, I want to get you back here. 

Mr. Towns. I want to come back, especietlly after I read 

Mr. BiLIRAKis. Go ahead with your one question. 

Mr. Towns, [continuing] that Mr. Hash was happy to be here. 

Mr. BiLiRAKlS. But I want to hear that you are happy to be here. 

We are going to break for — ^we will let Mr. Towns ask his one 
question, if it is okay with Mr. Hash. 

Mr. Hash. Yes. 

Mr. BiLlRAKTS. And then we are going to go ahead and break for 
a good half hour anyhow because we have a series of votes. I think 
it IS only two, maybe more. 

Mr. Towns. Thank you, Mr. Chairman. I will be brief. 

Under the current projections. New York City Hospital stands to 
bse 40 percent of their revenue from outpatient reimbiu-sement. 
We also nave a major problem with reductions in indirect medical 
education. 

Given the financial constraints that we are facing, wouldn't it 
make a lot of sense for HHS to fix the outpatient problem adminis- 
tratively and t^e Congress to address the cuts in medical education 
payments? Wouldn't that make sense? 

Mr. Hash. We are working on that hospital outpatient rule and 
we obviously have not published our final rule and we expect to 
make a number of changes based on the kind of comments toat we 
have been getting during the comment period. 

Mr. Towns. Let me say that during the break I had an op^r- 
tunity to do a lot of thii^ with hospitals involved. I even visited 
folks that were ill in the hospital, had an opportunity to be admin- 
istrative shadow for a day, had an opportunity to attend several 
luncheons. I even attended a board meeting and I had an oppor- 
tunity to talk to staff who have worked at me hospital for 25 and 
30 years. I attended a ceremony where people have been working 
for 30 years in the hospital. 

And I must say to you that I am concerned in terms of the kind 
of service that is being rendered at some of these hospitals, the fact 
that the staff were complaining about excessive work and being 
stressed, and all these thmga affect patient care. 

I think we need to be very, very careful as we look at this and 
I think that maybe we need to be more involved in terms of the 
Congress sitting down and talking with you but to be honest with 
you, as I listened to patients in the hospital talking about the lack 
of service and listening to staff talking about they cannot provide 
any more, and then I think I heard you say something about the 
staffing and in all these hospitals, the staffing has gone down, 
there is reduced staff in major kinds of ways, to the point where 
some people are saying that there is nothing else to cut, there is 
nothing else they can take away. And, at the same time, we are 
talking about m^ng further cuts in some instances. 

So I want to let you know I am very concerned about it and I 
think that, Mr. Chairmfm, maybe we need to, not only in this hear- 
ing but sit down and have some real dialog about this health care 
because this is a serious issue we are dealing with. 
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Mr. BiLIRAKlS. I have already made the statement and Mr. Hash 
has agreed that we are going to sit down with him and his people. 
And I know that at least one of his stafT people here has already 
approached the staff with the idea of sitting down with them and 
we are going to do that. 

We are going to invite both sides of this entire subcommittee and 
I would hope tfiat you would show up and make your points at that 
time so we can get something really 

Mr, Towns, I would be delighted to participate. I am concerned. 

Mr. BiLiRAKis. And I have voiced the same concerns that you 
have, that I am sort of disappointed that HCFA has not seen fit 
to approach us and say hey, these are some of the things that need 
to be changed in the statute to allow us to do better. 

Mr. Hall. Mr. Chairman, under your leadership and with the 
enormity of the problem that we have and because we are in a dif- 
ferent atmosphere than we were when we started the balanced 
budget approach in the 1980's and finally concluded it in the 
1990's, that we not adjourn when they set a date this year to ad- 
journ, like October 15, that we not adjourn, that we stay here for 
another month and solve this problem. 

We are losing people. Folks are going bankrupt. People are going 
without treatment. It is a disaster and there ia an answer and the 
answer is money and we have more money now than we had when 
we wrote the Baletnced Budget Amendments. 

Mr. BiURAKis. October 29 was the target date which was set up 
earUer in the year. We have already been told that we will be for- 
tunate to get out of here before Thanksgiving. 

The fact of the matter is we are planning to sit down with Mr. 
Hash 

Mr. Hall. We really ought to stay and get our work done. 

Mr. BILIRAKIS. If we stay, we may be able to get at them. 

Michael, I cannot relieve you because apparently I do not want 
to keep anybody from inquiring. 

Mr. Hash. I understand. 

Mr. Biueakis. So we will go in recess for a half hour. 

{Brief recess.] 

Mr. BiLiRAKIS. This hearing is back in session and thank you, 
Michael, for being so patient with us. 

The Chair recognizes Mr. Burr to inquire. 

Mr. Burr. Mike, welcome, and my apologies for my absence. And 
if I cover anything that we have already been over, just let me 
know and I mil read the testimony. 

Let me ask you, of the options that exist relative to the therapy 
cap that have been batted around, is there any suggestion or rec- 
ommendation that HCFA has for us relative to legislative rem- 
edies? 

Mr. Hash. We are definitely looking at options with regard to 
this. We are going to meet. The chairman and I had a discussion 
earher about meeting later this week to discuss specific kinds of 
proposals and options and I am actually not in a position today 
where I can lay all those options out for you, but we intend to do 
tluit with the committee and its staff. We want to explore that area 
in particular because, as I said earlier, we have reason to believe 
that in some settings, the therapy cap is really not adequate to 
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meet the needs of certain kinds of patients, particularly patients in 
nursing home settings, and we want to see what can be done about 
that. 

Mr. Burr. You mentioned I think in your testimony or in some 
reference that you were examining information from Wall Street 
regarding trends in Medicare and I just wonder if you can tell us 
what type of information that is and what you iu« receiving and 
conunent on investors as it relates to the attractiveness of this 
health care delivery system. 

Mr. Hash. The information we have been reviewing, Mr. Burr, 
has not been so much about the opinions of people who are in the 
investment business eis much as it has been looking at SEC filings 
in which corporations obviously have to disclose material financial 
issues to their stockholders and to the public, and we have been 
looking at that as some kind of indication about the financial 
health or viability 

Mr. Burr. When we see a 50 percent drop in the assets of long- 
term care facilities, should that be a sign that policymakers look 
at for health conditions? 

Mr. Hash. It should be, but as I know you know, as we have 
looked at the nursing home industry that you are referring to, we 
have come to the judgment, as has, I think, the GAO and IG, as 
well, that many factors have gone into the changing asset values 
of those companies. Medicare policy certainly may be one aspect of 
it, but clearly there are other business decisions, or market condi- 
tions, which have put some of these firms in finEmcial jeopardy, 
that are unrelated to the Medicare payment system. 

Mr. Burr. But you would not object if the whole industry was 
affected from an asset value after BBA 1997? Granted there were 
some individual players that had business decisions that were eval- 
uated differently but the industry was devalued in asset value 
based upon the changes. 

Mr. Hash. I honestly am not sufficiently familiar from an indus- 
try-wide basis. We have been concentrating on the 10 largest na- 
tional chain organizations to get a sense of, particularly those that 
are publicly traded, what has been happening in their fiHngs. And, 
as some people have pointed out earlier, on Monday, Vencor Cor- 
poration filed for Chapter XI bankruptcy protection. 
, Mr. Bp^. , The financial health of that industry, you would 
'Agree, has kn effect onany long-term expansion plans that they 
might have? 

Mr. Hash. I am certain that it would, yes. 

Mr. Burr. Let me ask you and I was told that you went over this 
ground but I would like to give you one more opportimity to answer 
it for me. I think HCFA has interpreted the outpatient statutory 
language such that hospital outpatient payments are $900 million 
less per year. 

Now HCFA received a letter from quite a few members of this 
institution. I was one of those. And simply how would HCFA re- 
spond to that? 

Mr. Hash. What we have said, Mr. Burr, is that we recognize 
that this is a serious problem. It has been brought to our attention 
by all sorts of people. And we have asked our general counsel at 
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HHS to review the statutory language doaely and carefully to see 
if we have any basis for coming to a difTerent conclusion 

Mr. Burr. Was there something that was not clear in the letter 
from those Members of Coi^ress uiat, in fact, the way HCFA inter- 
preted was not the intent of Congress in tlie language? 

Mr. Hash. I think where we are, Mr. Burr, is that we have done 
the best job we have to read the actual language of the statute and 
when we have done that, we beUeve that the interpretation that we 
have applied to it is the appropriate one. 

We are still looking, however, to see if , in fact, there are alter- 
native ways of evaluating the intent here. As I know jrou know 

Mr. Burr. Not to be adversarial but what is a better way to in- 
terpret the intent than to ask the people who wrote it, which is, 
I thhik, what the letter confirmed? 

Mr. Hash. The letter does express that view and that is correct, 
Mr. Burr, but I think our judgment on this is that we are still try- 
ing to make sure that we are implementing the law as it was writ- 
ten. We have not come to a concliision here in the end. That is 
what I said earlier. We are still reviewing this matter and we have 
not made a final judgment. 

Mr. Burr. Well, my only hope is that that letter has clarified in 
the minds of those at HCFA what the congressional intent of that 
legislation spelled out. 

Let me ask you very quickly on home health care, would HCFA 
recommend today that we delay the October 1, 2000 PPS plans and 
the 15 percent reduction? 

Mr. Hash. We would not, Mr. Burr. 

Mr. Burr. Will HCFA suggest or recommend any changes to the 
current reimbursement structure that we have for home health? 

Mr. Hash. Well, we are on the verge of publishing a proposed 
rule for the home health prospective payment system and I think 
people will see in that proposed rule the kinds of approaches that 
we have taken, trying again to follow the BBA admonition. 

Mr. Burr. But one could interpret that under the PI^ it would 
meet the letter of the law, which is that there has to be at least 
a 15 percent reduction from where we started? 

Mr. Hash. Yes, sir. I beheve our view is that the statute is ex- 
traordinarily explicit with regard to that issue. 

Mr. Burr. I realize my time has run out. I would remind the 
chairman and also for the purposes of HCFA that 1 remember sit- 
ting in the same room when the administration introduced this in- 
sane plan that had a 15 percent arbitrary cut at a predetermined 
date sometime in the future for home health. And when pressed, 
the then-administrator of HCFA said yes, it was a budget decision 
that stuck a number to meet a financial figure. And I said at that 
time I hope we are not crazy enough to adopt it, and I did. 

I came to Congress for one reason — ^to have a balanced budget. 
In 1997 that one issue forced me to vote no on BBA 1997. 

Today I feel good about that but the reality is I think it was still 
arbitrary at tl% time. It is wrong today and I am hopefiil, Mr. 
Chairman, that this committee will look at it, along with HCFA, 
to determine whether there is a better way to do it so that it is 
fairly applied and so that that specific industry, which we looked 
at a nimiber of years ago as a significant piece of the cost savings 
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picture for Medicare — if we can move patients out of hospitals fast- 
er because of care they can be given ofT-premise, that, in fact, we 
resich a more efficient and cost-effective system. And I think to 
some degree, they have now gotten hung up in everything else that 
is being squeezed. 

I thfuik you, Mike. 

Mr. BiLIRAKis. I thank the gentleman. I would just merely say 
that I think the BBA 1997 accomplished most of its objectives but, 
as I also s£dd in my opening statement, there are a lot of unin- 
tended consequences, unforeseen problems. Bigness will do that 
and God knows we £ire talking about bigness here. It is up to us 
to try to correct those problems but first we have to admit that 
there are problems there. 

Mr. Burr. Let me acknowledge that the attempt was a very good 
attempt. It is just I was torn on just how bad that one provision 
smelled. Thank you. 

Mr. BiURAKis. Well, you were being ultra careful, I guess. 

Mr. Deutsch to inquire. 

Mr. Deutsch. Thank you, Mr. Chairman. I just mentioned to my 
staff that in the 12 steps, the first is Em acknowledgement th^t 
there is a problem, so at least we are one step along the way. 

Particularly I guess this is a timely question. Could you explain 
to U8 the changes in nursing homes who are forced to evacuate 
residents, as some have, because of the impending hurricane 
throughout Eilmost 1,000 miles of to East Coast of the United 
States, who would pay for this trfmsportation, how has it changed 
under BBA when the patients are trzinsferred, and what risks do 
patients face in that? 

It is my understanding that there is actually a BBA chat^e re- 
garding transportation factors in terms of nursing home residents, 
that it is a nonreimbursable expense at this point in time. 

Mr. Hash. I must say I am not sure I understand fully your 

?ue8tion, or maybe I £mi not fully familiar with the facts here, but 
am not aware that if a nursing home has to be evacuated because 
of a natural disaster or other reason that puts individuals in jeop- 
ardy of their safety or their health, that the cost of transferring 
those patients would likely be borne through costs that the pro- 
gram, on a proportionate basis, would incur because not all of the 
individuals would be individuals who are beit^ paid for under 
Medicare, for example. 

Mr. Deutsch. Right. But my understanding is that that trans- 
portation, emergency transportation expense, there is no provision, 
and actually your staff is probably providing the answer at this 
point. 

Mr. Hash. Well, it is an answer I had actually sort of thought 
of, which was that there was a change in the BBA in the nursing 
home PPS system. The change requires that for individuals who 
are in a nursing home for what is called a Medicare Part A stay, 
a skilled stay, that ambulance services that are for services that 
should otherwise be covered by the nursing home because the per- 
son is a resident there, would not be covered. 

If there is an emergency however, like an individual has a heart 
attack or some emergency while they are in the nursing home in 
a Part A stay, the transportation to the emergency room and hos- 
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pital would be a covered service. It is just that routine transpor- 
tation, for purposes of services that could otherwise be provided in 
the nursing home, is not covered but an emergency case would be 
covered. 

Mr. Deutsch. So your explanation is that £in evacuation in a 
pending hurricane would be covered? 

Mr. Hash. I would like to discuss that with you further. I am not 
suiUciently familiar 

Mr. Deutsch. The good news is that it does not happen very 
often. 

Mr. Hash. Right. 

Mr. Deutsch. But my understanding is that it is unreimburs- 
able. 

Mr. Hash. I would be happy 

Mr. Deutsch. I Eun sure &ere is an answer but what ntirsing 
homes have told me is that 

Mr. Hash. That is not reimbursable? 

Mr. Deutsch. That is correct, yes. And again obvioiisly it does 
not make any sense. So it is just one of these unintended (»n- 
sequences. 

Let me follow up, and I know you have had some questions on 
this but not in the Kind of detail hopefully we can get into. 

On the $1,500 cap, which I have hesu^ your response to Mr. 
Burr, as well as earlier, and I think all of us acknowledge that 
there is a problem with that, how does HCFA reconcile the cap on 
the covered therapies with the skilled nursing faciUty OBRA re- 
quirements to require all care and services to enable the residents 
to attain, and both of us are aware of this, the highest practical 
level of physical and psychological and sociopsychologi<^ well- 
being? 

Do the nursing home surveys take this into consideration that 
services are not covered, for instance, when issuing citations? And 
specifically, has HCFA at this point stopped enforcement on these 
issues, with the acknowledgement of the problems related to the 
caps? 

Mr. Hash. Well, this is an important and complicated question, 
Mr. Deutsch. The first thing is tJiat many nursing home residents 
are covered under Medicaid and therefore that program in most 
States, and I think this is the case in Florida, that program actu- 
ally covers therapy services that are provided to nursing nome resi- 
dents .under MetUcmd. .. - ^ , 

"Sb with respect to medii4lly necessary therapy services for an in- 
dividual who has a nursing home stay that is being covered under 
Medicaid, it would be covered under that benefit. 

With respect to an individual who is in a Part A Medicare stay, 
that individual actually, the prospective payment rate includes an 
allowance for therapy services that is not related to the $1,500 cap. 
So there is no cap, dollar cap on therapy services to residents who 
are in a Part A stay. 

Mr. Deutsch. Right. But percentagewise, and you have probably 
and your staff I am sure has it far hetter than I do; my guess is 
we are talking in terms of Medicaid-eligible in a nursing home, we 
are talking less than 50 percent almost for sure. So we still have 
that gap issue. 
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Mr. Hash. But the other 50 percent, I believe, is private pay. 

Mr, Deutsch. Right, but private pay in terms of the level of pri- 
vate pay out of pocket when you are hitting that $1,500 becomes 
totally cost-prohibitive in terms of families, I mesm in terms of mid- 
dle class families. Private pay does not mean that people have mil- 
lions of dollars to spend in terms of ancillary care. 

I guess I am just trying to — and unfortunately, that 5 minutes 
goes pretty fast — I am really trying to get a sense, and your staff 
has actually met with me on ttus issue £md t£ilked about trying to 

fet a fix on what really is going on in facilities and I have met and 
am talking with nursing home operators about what is happening 
in the real world and talked we therapists, as well. 

And I do not think there is a question that people are falling 
through the cracks at this point in time. What is your best feel for 
how m£my people are falling through the cracks? I mean the typical 
person is the stroke victim who goes through their Part A but still 
IS in the nursing home and needs clearly beyond the $1,500 cap of 
therapy. What a physician would normally recommend — that, I 
think, is just one category of patient that easily fits into that cat- 
egory. 

And I guess the reason why I ask the question the way I did, 
first of all, I had a concern that I have expressed to your staff that 
I think we really Eire in a conflict for the Medicare statute itself in 
terms of medically necessary services. But I think we are also in 
a conflict in terms of the OBRA requirements of the skilled nursing 
facilities in terms of treatment of patients. 

Mr. BiLlRAKls. A brief response to that, please, so we can let you 
go. 

Mr. Hash. I understand the problem and I think you are correct 
in saying there are individuals whose needs are not being met by 
this benefit because of the limit. That is why I said in my state- 
ment that this is one of the areas that we wanted to explore, to 
make sure that our beneficiaries were getting access to therapy 
services that they need. And we do need to fix that if we can and 
I think that is a -part of our commitment to working with the Con- 
gress to address tne therapy cap issue. 

Mr. BiLiRAKis. Okay. Now the gentleman's time, of course, has 
ejroired. 

There will be written questions submitted to you and because we 
trust and hope that with all of us working together, this is on a 
fast path, we would hope that those responses will be sooner rather 
than later. 

Mr. Hash. I understand, Mr. Chairman. 

Mr. BiLIRAKIS. Additionally, I understand your staff is meetii^ 
with our staffs probably later on this week for sure, so hopefully 
next week we c£m sit down around a table £ind Mr. Deutsch should 
hear this — I am not sure whether you were here when we talked 
about this earlier but we are going to meet with Mr. Hash around 
the table here and tiy to work things out. 

Now prior to that, I wonder; you have admitted, I think, and I 
understand that others have been talking to the White House and 
they have admitted that there are areas where you can have ad- 
ministrative fixes. 

Mr. Hash. Yes, sir. And we have tried to take those actions. 
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Mr. BUJRAKIS. Could you maybe share those with us at the gath- 
ering that we have hopefully nest week? 

Mr. Hash. Yes, sir. 

Mr. BiLiRAKls. If you can, that way maybe we can put those 
aside and work on the areas that possibly we need to be further 
involved in. 

Mr. Hash. Yes, sir. 

Mr. BiLiRAKiS. If there is nothing more, we veiy much appreciate 
your taking the time. I know you had something else to do and we 
kept you considerably longer than we had hoped to. 

Mr. Hash. I appreciate it. I am glad to have the opportunity and 
I think this was a very useful £md valuable ezchai^. It helps to 
obviously form the basis for our working together to address this 
in the weeks ahead. 

Mr. BiLiRAKiS. Thank you. Thank you very much. 

The next panel consists of Dr. Murray Ross, executive director of 
the Medicare Payment Advisory Counsel that we fondly refer to as 
MedPAC; Mr. Daniel L. Crippen, director of CBO; and Mr. William 
J. Scanlon, director of Health Financing and Public Health at GAO. 

Gentlemen, first I want to thank you for your patience and your 
consideration. I think all of you have gone through this before so 
you know what that can be like. I also apotc^ize because we lost 
our panel, too, £uid that always is what nappens. That is why I 
keep telling the staff that we should not have these large witi^BS 
panels because invariably that is what happens. By the time the 
third panel gets up here, God only knows how many people will be 
here. 

So you have 5 minutes. Your written statement, of course as you 
know, is already a part of the record. We would hope that you 
would supplement and complement that. We will kick it off with 
Dr. Ross. Please proceed, sir. 

STATEMENTS OF MURRAY N. ROSS. EXECUTIVE DIRECTOR, 
MEDICARE PAYMENT ADVISORY COMMISSION; WILLIAM J. 
SCANLON, DIRECTOR, HEALTH FINANCING AND PUBLIC 
HEALTH, GENERAL ACCOUNTING OFFICE; AND DAN I. 
CRIPPEN, DIRECTOR, CONGRESSIONAL BUDGET OFFICE 
Mr. Ross. Thank you. Good aflemoon Mr. Chairman and Ms. 
DeGette. 

I am pleased to be here representing MedPAC to discuss what 
we know and do not know about the implications of the BBA fbr 
beneficiaries and providers in Medicare's traditional fee-for-service 
pn^ram. I will alao discuss very briefly some of our recommenda- 
tions that we think would improve Medicare's payments and pre- 
serve access to care for beneficiaries. 

The BBA had an ambitious objective and to expect legislation so 
sweeping to achieve this objective flawlessly is, of course, unreal- 
istic. But providers' complaints notwithstanding, we have no evi- 
dence that wholesale changes are either necessary or desirable. 

Now providers' concerns are clearly relevant to any assessment 
of the BBA but, at the same time, we must remember that Medi- 
care's objective is to provide access to high quality care for bene- 
ficiaries. Assessing the implications of the BBA should therefore 



D.qit.zeaOvGoOt^lc 



81 

focus on whether access to or quality of care has been impaired 
and, if so, what can be done about it? 

Measuring access is difCicult and attributing changes to access to 
specific changes in policy even more so. Therefore, policymakers 
often look at determinants of access, such as the financial meas- 
ures that may iifFect the supply of providers and at their willing- 
ness to serve Mediceire beneficiaries. 

During the past year, various indicators have been cited to dem- 
onstrate the impact that the BBA has had on providers. The hos- 
Eital industry, for example, has issued several reports analyzing 
ospital revenues and msirgins. A second example is the closures 
of home health agencies since the IPS, the interim payment sys- 
tem, was put in place, and I think Bill Scanlon will talk to you 
about those. 

In the case of hospitals, MedPAC staff has analyzed the reports 
and we believe they somewhat overstate the impact of the BBA on 
mEirgins, in some cases by overestimating what happened to costs 
in 1998. They do, however, correctly present its overall direction. 
Medicare payments are no longer rising more rapidly than costs. 

But what this means for Medicare policy is not yet clear. First, 
the pressures that hospitals are facing reflect not only Medicare's 
payment policies but also continued pressures on revenues from 
other payers. 

Second, because hospitals will respond to financial pressures by 
attempting to slow cost growth, projected mai^ns serve only as a 
gauge of t£at pressure, not as a prediction of what will occur. 

Industry and policy analysts have expressed concerns that the 
new prospective payment system for nursing facilities and the IPS 
for home health agencies will make these providers unwilling to 
serve Medicare beneficiaries with extensive needs. Concerns have 
also been raised about the new system for determining physician 
fees. Three studies, one by the HHS inspector general, that looked 
at nursing facility access and two by MedPAC, indicate that these 
concerns have not yet generated widespread problems. 

To assess concerns about access under the interim payment sys- 
tem, MedPAC surveyed about 1,000 home health agencies earlier 
this year. Virtually all of the agencies we surveyed accept new pa- 
tients but the number accepting all new Medicare patients is now 
about 75 percent; that is down from about 85 percent before the 
IPS; About 40 percent of the agencies reported that they no longer 
accept certain patients that they accepted before IPS and 30 per- 
cent reported discharging patients because of the IPS. Agencies 
identified long-term or chronic care patients as the ones tney no 
longer admitted or discharged. 

Now while these are consistent with the claim that the IPS has 
hampered access, these findings also do not tell the entire story. 
First, the changes in payment policy that were put in place were 
accompfinied simultaneously by policies at HCFA to reduce fraud 
and abuse. HCFA, as you tmow, also adopted the sequential billing 
procedure for processing home health claims. 

And finally, assessing the impact on beneficiaries is confounded 
because we do not know whether the changes in the use of home 
health services are appropriate. 
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Our second survey was intended to assess the effects of changes 
in how physicians are paid. The BBA introduced a single conver- 
sion factor that reduc»i payment rates for surgical services and 
generally increased them for other services. 

We surveyed 1,300 physicians on their willingness to serve Medi- 
care beneficiaries Etna the results were reassuring. Among physi- 
cians accepting all or some new patients, 95 percent accepted new 
Medicare fee-ror-service patients both in 1997 before the changes 
were put in place and in early 1999. 

The vast number of changes to Medicare's payments make it es- 
sential to continue monitoring access. And MedPAC, along with 
GAO and HCFA, will do so. On the payment side, MedPAC's March 
and June reports note where we believe pwlicy chaises are not yet 
warranted and recommend specific targeted policies that could al- 
leviate some of the concerns regarding access to care in the future. 
Let me highUght some of the latter. 

There has been a lot of discussion regarding the prospective pay- 
ment system for outpatient hospital services this morning and 
MedPAC too is concerned with this system. We feel it is too aggre- 
gated, making it likely to oveipay for some services in a group and 
underpay for others. This could lead to fijture access problems for 
beneficiaries needing services whose payments fall short of costs. 
MedPAC recommends that the PPS be based on the cost of indi- 
vidual services. 

And, as you heard, implementing the PPS will reduce payments 
for virtually all hospitals and significantly for specific types of hos- 
pitals. MedPAC recommends monitoring access closely to ensure 
that access to hospital outpatient services is not compromised. We 
also think that consideration should be given to phasing in the new 
payment system to help us detect any problems before they become 
severe. 

The OIG report provides some comfort that anecdotal reports of 
access problems for beneficiaries needing skilled nursing care do 
not indicate a widespread problem today, out MedPAC is concerned 
that the mismatch between payments and costs for some high acu- 
ity patients could cause problems in the future and we recommend 
refining the system to improve its ability to predict the use of noB- 
therapy services and supplies. 

In the short run, a PPS for home health care that acraunts for 
differences among beneficiaries will remedy some of the concerns 
about the IPS, but the timetable is very tight. So we recommended 
in June that Congress consider a progress for agencies to exclude 
a small share of their payments from the per-beneficiary limits. 

In the longer run, ensuring that Medicare beneficiaries have ac- 
cess to appropriate home health care requires clarifying the benefit 
and to that end, we recommend that the secretary speed develop- 
ment of regulations that would base eligibility and coverage for 
those services of clinical factors and recommend legislation to Ha 
Congress to enact them. 

Let me make one final recommendation concerning the physician 
payments. The problems with the sustainable growth rate system 
that updates payments for physicians have received less publicity 
than changes in faciUty payments. But as we heard earlier today, 
uncorrected projection errors and possible wide swingu in payment 



D.qit.zeaOvGoOt^lc 



updates raise questions about access problems in the future to phy- 
sician services. MedPAC recommends that the Congress require the 
secretary to correct estimates used in the SGR calculations and 
enact legislation to modulate swings in those updates. 

That concludes my statement and I will be happy to answer any 
questions you have. 

[The prepared statement of Murray N. Ross follows:] 



Good moming Chaiiman Bilirakis, Congressman Brown, memben of the Com- 
mittee. I am Muiray Ross, executive director of the Medicare Payment Advisory 
Commission (MedPAC), and 1 am pleased to be here to discuss what we know and 
do not know about the impbcations of the Balanced Budget Act (BBA) of 1997 for 
bmeficiaries and providers in Medicare's traditional fee-ior-service proeram. I will 
alao dii^^— reccnnmendations that MedPAC made in its two reports to the Congress 
earlier this year and other options you may wish to consider. 

The changes enacted in the BBA and implemented by the Health Care Financing 
Administraaon (HCFA) reduced Medicare payment rates relative to what they 
would have been oth^wise and, not surprisingly, have generated concerns among 
providers about tbeir effects. Providers' concerns frequently have been heightened 
by their perc^taon that the effects have been more harsh than the Congress in- 
tended, or that the effects, while intended, have nonetheless imposed bunlens on 
" " ' """' " " " '" ■"' — s with how HCFA has implemented 



providers, and that there are specific problemE 
the law. My testimony today focuses on five t; 
0u4>etaent hospital, skilled nurung, home hea 



heBiu, and physician — that have b 
tne subject of much discussion this year. 
Sununtuy 

A greater than expected slowdown in Medicare spending began in fiscal vear (FY) 
1998 and has continued this year. Medicare spending rose only I.S percent last year, 
cranpued with a projection of 6.7 percent by the Concessional But^t Office when 
^A waa enacted. 'Ilirourit the fust 10 months of FY 1999, outlays are running 
about 1 percent bdow the FY 1996 rate for the same period. 

Unfortunately, we cannot draw definitive conclusions about what the slowdown in 
spending means for providers and beneficiaries. Almost two years have gone hy 
maae the fint BBA policies were put in place, but systematic data for this period 
are atiil tstremely limited. Moreover, we cannot easily isolate the effects of the BBA 
from other changes. Hospitals, for example, have argued that the changes in Medi- 
care payments stemming fit)m the BBA are reducit^ their margins and impinging 
on their ability to provide quali^ care. But the most recent complete information 
we have for the Medicare program is from FY 1997, the year before the BBA took 
tffect And the limited data we have now do not let us separate out the effects of 
Hedieare's p<dicies from other changes. For home health services, we have sem 
lower tlian eiqwcted outlays, closures of home health agencies, and declines in the 
use of services, But our interpretation of these findings is clouded by other poli^ 
changes, notabhr efforts by H(JFA and the Department of Justice to cut down fraud 
and abiue in the home care industry, and by the lack of dear eligibiUty and cov- 
erue guidelines for home health care. 

"Ae BBA had an amMtious objective for Medicare's fee-for-service program: mod- 
(onizing payment systems and slowing the growth in spending white preserving 
Ifedicara benefidanes' access to li^h-<]uality health care. To ^ect legislation as 
Bwe^ing as the BBA to achieve this otqective flawlessly is unreaGstic. In a number 
of instances, targeted changes in statute or in regulation could improve Medicare's 
payments and access to care for beneficiaries. But providere' complaints notwith- 
standing, we have no evidence that wholesale changies in the BBA are either nec- 
essary or desirable. 
How did the BBA change payments to providers? 

The BBA enacted the most far-reaching changes to the Medicare program since 
its inception. The law reduced payment updates or otherwise slowed the growth in 
payments to virtually all fee-for-service providers. It estabUshed, or direrted to be 
cstaUisbed, new prospective payment systems for services provided by hospital out- 
patient departments, skilled nursing facilities, and home nealth agencies. Finally, 
Oe taw revised the mechanism for updating fees for physician services. 
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Inpatient hoepilal aervuxs 

The BBA changed payments for inpatieDt hospital services in a number of ways. 
For hospitals under Medicare's prospectivepaynient system (PPS), the law provided 
for no update to m>erating payments in FY 1998 and limited updates in FY 1999 
through FY 2002. It required phased reductions in the per-case adjustments for the 
indirrct costs of medical education (IME) and, temporarily, for hospitals serving a 
disproportionate share (DSH) of low-income patients. And it instituted a new trans- 
fer poun for 10 high-volume diagnosis related groups (DRGs), reducing the payment 
rat^ when ho^itals discharge patients in thrae DRGs to post-acute care facilities 
following unusually short stays. 

Bjr themselves, lower updates would have slowed the growth in panaent rates to 
hospitals for inpatient services but would not have reduced them. In FY 1998, how- 
ever, the combined effect of the &eeze on payment rates, smaller IME and DSH pay- 
ment adjustments, and a small decline in the case mix index reduced payment rates 
in absolute terms. In FY 1999 and later years, however, payment rates should begin 
to increase again, albeit at a slower rate than would have occurred in the absence 
of the BBA. 
Ou^xUient koepital aennees 

In addition to chaiues in payments for inpatient services, the BBA also enacted 
m^jor changes in Medicare's payments for services provided in hospital outpatient 
departments. It eliminated the so^aUed formula-dnven overpayment under which 
Medicare's payments did not correctly accoimt for beneficiaries' cost-sharing and ex- 
tended the reduction in payments for services paid on a coat-related basis. The law 
also directed the Secretary to establish a prospective payment system for services 
that have been paid at least partially on the basis of incuired costs. 



ment, which took effect in 1998, reduced payments by about 8 percent Howevn, 
the PPS that was to have gone into effect in January 1999 will not be put in place 
before next summer. HCFA originally estimated that the PPS would reduce pay- 
ment rates tw 3.8 percent, on average, but has since revised its estimate <^ the re- 
duction to 6.7 percent These estimates likely overstate the ultimate reduction, how- 
ever, as hospitals vnll have an incentive to code outpatient services mcae accurately 
than they do now. 
Services in skilled nursing fadlitiea 

The BBA enacted a pn^ective parent system for services provided in skilled 
nursii^ fadhties (SNFs). IThese services had previously been paid on the bams of 
costs, subject to limits on routine services. Under the new system, payments are in- 
tended to cover the routine, ancillary, and capital costs incurred in treating a SNF 
patient including most items and services for which payment was previously made 
under Part B of Medicare. Patients in SNFs are classified under the Resource UUU- 
zation Group system, version 111 (RUG-lII), which groups patients by Uieir clinical 
characteristics for determining per diem payments. 

The new payment system slows spending growth for SNF services by moving 
these facilities from cost-based reimbursement to federal rates that are based on av- 
erage allowable per diem costs in FY 199G, trended forward using the increase m 
the SNF market Dasket index less 1 percentage point Because nursing hcmie spend- 
ing — particularly for ancillary services — grew rapidly between FY 1995 and FY 

1997, using FY 1995 aa the base for payment purposes reduced payments for many 
nursiiu htmes. The PPS is being phased in over a four-year period that began in 

1998. Payments in FY 1999 are based on a 60/60 blend of federal rates and facili^- 
apedfic rates and will be based entirely on the federal rates beginning in FY 2001. 
Home health services 

Before the BBA, home health agencies were paid on the basis of costs, sutgect to 
limits based on costs per visit The BBA directed the Secretary to implement a pro- 
spective payment ^stem effective October I999-~Bince delayed by the Congreas to 
October 2000 — and established an interim payment system (IPS) intended to cmtrol 
the growth in spending until the PPS was in place. The IPS reduced the limits 
based on coats per visit and introduced agency-specific Umits on average costs pff 
beneficiary based on a blend of agency-specific costs and average per-patient awts 
for agencies in the same region. Home health agencies are now paid the lower of 
their actual costs, the aggregate per-beneficiary limit, and the aggregate per-visit 
limit Agencies' per-benendary limits are based on their average costs per bene- 
fidaty in FY 19M, trended forward using the home health market basket indcsL As 
with nursing homes, hcKne health spending grew rapidly in the mid- 19908. For this 
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B a base for payment l«d to substantial payment cuts fi 

Fhyaidana' tervieea 

The BBA r^laced the volume perfonnaoce standard sjretem that had been used 
to update physicians' fees with a new sustainable growth rate (SGR) syHtem. It also 
introduced a single convemon Cactor for all phvsieian services that reduced pav< 
ments for some services while increasing thero for others. Finally, the BBA estab- 
lished requirements for oayments to physidana far their practice costs. 

Unlike some of the otner provisions of the BBA, changes to Medicare's payments 
to physicians occurred almost immediately. Starting on January 1, 1998, the sin^e 
conversion bctor was implemented along with the first step toward revising practice 
cost payments. The effects of these changes were largest for some surgical proce- 
dures, such as cataract sutgery and some orthopedic procedures, where payment 
rates f ^ . . , .. . r 

VHtat Aos been the impact of these payment changes? 
Providers' concerns are clearly relevant to any assessment of the BBA. But at the 



e time, we must remember that the primary objective of the Medicare program 
is to maintain access to high-quality care for beneficiaries. Assessing the implica- 
tions of the BBA should therefore focus on whether access to or quahty of care has 
been hampered and, if so, what can be done about it. 

In evaluating the potential impact of the BBA on access and quality, two issues 
seem especially important. One is how payment pohdes for different services may 
interact to afTect providers' abiUty and incentives to furnish care. Many hospitals, 



chaises that have altered payments for virtually every service they provide. 

A second critical issue is whether the new payment systems adequately reflect 
predictable differences in patient care costs. Industry and other analysts have raised 



e with regard to the new payment system being developed for outpatient 
hoapital services, tne PPS being phased in for skilled nursing facilities, and the IPS 
for nome health agencies. Where predictable differences in costs are not taken into 



account, financial incentives are created for providers t 
undertreat identifiable groups of patients. 

Sorting out the effects of multiple changes in payment policies and the introduc- 
tion of new payment systems on beneficiaries' abihty to obtain the medical services 
they need is challenging in two important respects. First, many BBA changes have 
not yet been fully phased in, and data to evaluate the impact of recent changes are 
in maiw cases not yet available. Second, measuring access to care is difficuit. Be- 
cause (urectly measuring appropriate beneficiary use of services is hard to do with 
eristing data, polinroakers often look at determinants of access, such as provider 
availabili^ and willingness to serve Medicare beneficiaries, as well as the nature 
and extent of other buriers to access that beneficiaries face. Interpreting the find- 
ings of these analvses can be difficult, however, because we cannot isolate the effects 
of changes in MeiUcare p<dicy fit>m the effects of other changes in health care financ- 
ing or delivery arrangements. 
Finaneial impacta 

During the past year, various indicators have been cited as measuring the finan- 
cial impact that the BBA is having on providers. The hospital industry, lor example, 
has issued several reports analyzing the impact of the BBA on hospital ravenues 
and margins. A second example is uie closures of home health agencies since the 
IPS was put in place. Industry and other observers have cited declines in the num- 
ber of agencies as putting beneficiaries' access to home health care services at risk. 

Hoepitaig. The rqmrts issued by the hospital industry contain new projections, but 
they 00 not present new data. In response to coneressional requests, MedPAC staff 
has anahrzea Uiese projections and found that aU of them portray a more adverse 
impact of the BBA than we beheve to be the case. Some present a particularly inac- 
curate picture of the impact in FY 1998 by assuming a rate of increase in costs that 
substantially exceeds what we already know to have occurred. Data from the Amer- 
ican Hospital Association's National Hospital Panel Survey suggest that when com- 
plete Medicare cost report data become available later this year, we will again see 
a dechne in Medicara cost per discharge for FY 1998, the fifth year in succession. 

Although we believe that industry reports somewhat overstate the impact of the 
BBA on hospital margins, they do correctly present its overall direction. As it was 
intended to do. the taw has reversed a six-year trend of Medicare payments rising 
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more rapidly than the costs of treating Medicare beneficiaries. SHU, two r . . 
make it difficult to interpret what changes in total margins mean for Medicare pol- 
icy. First, the financial pressure that hospitals are currently experiencing reflects 
both changes in Medicare's payment poUcies and continued strong downward pres- 
sure on revenues from private managed care plans and other payers. Id FY 1997, 
private payers' payments dropped by 4 percentage points relative to the cost of 
treating their patients, while Medicare payments rose relative to costs. Data for FY 
1998 are not ynt available, but we have even reason to believe that the downward 
Dressure from private payers continued as Medicare reduced its payments. Seomd, 
because hospitals can be eqiected to continue responding to financial pressures by 
Blowing cost growth— the overall increase in costs per case for all patients has been 
below 2.5 percent for five straight years — projected margins serve only as a gauge 
of financial pressure, not as a prediction of what will occur. MedPAC has seen no 
convincing evidence that the changes to date have affected either (]uali^ or access 
in the inpatient sector, but we will continue to monitor developments. 

Home health ageneiea. To ^umine whether the closures of home health agencies 
miay have affected beneficiaries' access to services, the General Accounting Office 
(GAO) analyzed the distribution of dosures across urban and rural counties. The 
agency also interviewed stakehold^^' representatives of state agencies, benefidaiy 
advocates, hospital discharge planners, and managers of home health agendes — in 
34 primarily rural counties that had experienced significant ageccv clo^res or de- 
clines in the use of services. GAO concluded that the dosures have had little impact 
on Medicare beneficiaries to date. However, the agency noted that beneficiaries who 
are more costly than average may face difficult in Mtaining home health care in 
the future as agencies change their behavior in response to the JPS. 

The GAO study fbund that while about 14 percent of agencies had closed between 
October 1, 1997, and Januanr 1, 1999, more home health agencies were in existence 
at the beginning of FY 1999 than at the beginmng of FY 1996. The study fbuid 
that most of the closures occurred in urban counties and that about 40 percent of 
the dosures occurred in three states — Louisiana, Oklahoma, and Texas— that had 
seat a large (aqiansion in the number of agencies and that had utiliiatioa rates wdl 
above the natiimal avenge. 

Stakeholders interviewed by the GAO replied few access problems currently. 
State survey A^aej representatives, for example, indicated that adequate capad^ 
continued to enst despite the dosures and reported that they had received few com- 
plaints about access to Medicare home health care. Discharge planners and home 
nealth agency managers reported that benefidariee living in counties that had lost 
agendes still had adequate access through ageneiea locatM in ai^acent countim- 
WiUingness to seme beneficiarieB 

Industnr and P^^ analysts have expressed concerns about the ease-mix acUuster 
used in the new PPS for skilled nursing fadhties and the lack of case-mix aqjurt- 
ment in the IPS for home healtii ^nides. Concerns have also been raised about 
the new system for determining physiciaos' fees. 

Skilled nursing faciUties. In the case t4 SNFs, concerns have centered around the 
payment weights used in coiyunction with the RUG-III system. Although SNF pa- 
tients can vary significantly in their use of ancillary services and supplies such 
drugs and biologicals, payments for patients in different RUG-III cat^ories are 
based on estimates of the time providers's staff spent furnishing nursing and ther- 
apy services. SNFs may be unwilling to serve patients in some high-acui^ RUG- 
Illgroups for whmn the costs of services may exceed the payment rates. 

Ihe Office of the Inspector General (OIG) of the Department of Healtb and 
Human Services has undertaken a study to assess these concnns. ^le OIG sur- 
veyed a random sample of 200 hospital discharge planiters responsible for arrangiiig 
nursing home care for patients being discharged ^om hospitals. 

The OIG report conduded that while serious problems in (riadng Medicare bene- 
ficiaries in nursing homes are not apparent, SNFs are chan^iv their admitting 
practices in response to the new payment system. Two-thirds ofducharge plarunen 



responding to the survey reported no difGcul^ in pladng Medicare patients. A 
same time, almost hatf^of the discharge planners surv^ed reported that nuraing 
homes have begun requesting more defiled clinical information about patients ana 



more often assessing patients directly before making admissions dedsions. 

The survey found that some patients have become harder to place, induding those 
who need extensive services, such as intravenous feedings or medications, bache- 
oetomy care, or ventilator and respirator care, Ttiese findings are consistent iriUi 
concerns that payment weights under the PPS do not account adequately for certain 
medically complex patients. 
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Home health agencies. The IPS for home health agencies has been criticized be- 
cause the aggregate per-beneficiary limit is based on historical patterns of use and 
does not acTOunt for chaneea in aeencies' patient mix. Industry and beneficiary rep- 
resentatives have asserted that this limitation has made home health ^encies un- 
willing to accept patienta who are likely to need extensive services. 

To assess these concerns, MedPAC contracted with Abt AsBociates, Inc., to survev 
■bout 1,000 home health agencies in early 1999 on their eiqwnence under the IPS. 
We also ccmvened a panel of experts familiar with beneficiaries' problems accessing 
borne health services. 

The results of our survey of home health agencies are consistent with the pretimi- 
nsry information we have on utilization. The agencies we surveyed generally re- 
ported that their Medicare caseloads have fallen and that the number of visits per 
user they provide has decreased. Almost half reported that they had changed the 
mix of services they provide, with fewer aide visits being the most common re- 
qMmse. While virtually all of the agencies we surveyed reputed that they are ac- 
e^ting new patients, the share acc^ting all new Medicare patients was 75 percent, 
cconpBied with 86 p«vent before the IPS was implemented. About 40 percent of 
■gradea repmled a chanee in admissions practices— refiising to admit patients that 
tSey would have accepted before the IPS— -and 30 percent reported discharging pa- 
tients because of the IPS. Agencies most freouently identified long-term or chronic 
care patients as those they no longer admitted or have discharged. 

These findings are consistent with the claim that the IPS has hampered access, 
but they do not tell the whole stoiy because the change in payment policy occurred 
at the same time HCFA was implementing other pohcies intended to reduce fraud 
and abuse, including steppit^ up ovnsif^t of htnne health care [>rovider8 and im- 



willingness to serve them is fiirther confounded bMause we cannot determine 
whether the changes in use of home health services observed during the past two 
?ears are appropnate. Medicare's standards for eligibility for and coverage of home 
health services are too loosely defined for us to do so. 

Phyaieian aervieea. Three aspects of the new mechanism for setting physicians' 
fesi nave raised questions regarding their impact on access. First, the introduction 
at a sin^ coDversion &ctor reduced payment rates for surgical services, while pay- 
ment rates for primary care and other nonsui^eal services generally increased, Sec- 
Dod, the SecreUiT's lack of authority to correct for projection errors and the poten- 
tial Tot oscillations in fee updates under the SGR system have raised qumtions 
about «4iether updates are appropriate. Because the SGR is cumulative, uncorrected 
pngection errors affect all sunsequent updates. This happened in 1999, when an un- 
expected slowdown in Medicare+Choice enrollment growth led to a smaller than pro- 
jected decline in Part B fee-for-service enrollment. Third, the SGR system as cur- 
rently designed has te potential tat oscillation in fee updates because of problems 
with the data and methods used to calculate the updates. These problems are likely 
to lead to extreme pontive and negative updates. 

To assess the etlects of the payment dianges introduced in 1998, MedPAC con- 
tracted with Project HOPE to survev 1,300 physicians on their willingness to serve 
Medicare beneficiaries. The survey data were reassuring. Among physicians accept- 
ing all or some new patients, over 95 percent were accepting new Medicare fee-for- 
service patients both in 1997, before the new payment policy changes were imple- 
mented, and in early 1999. The survey also found that only about 10 percent of phy- 
sicians reported changing the priority ^ven to Medicare beneficiaries seeking an ap- 
pointment. Of those, the percentage giving Medicare patients a higher priority was 
almost the same as the percentage giving Medicare patients a lower priority. 
Where dome go from here? 

Altbough there is no systematic evidence to date that beneficiaries' access to care 
has been impaired, the vast number of changes to Medicare payment policy intro- 
duced by the BBA make it more important than ever to monitor access. In our 
March and June reports to the Congress, MedPAC noted where we believe policy 
chaiwes are not jret warranted ana recommended specific targeted policies that 
coula help to alleviate some of the concerns that have been raised regmling access 
to care in the future.. 
HatpUtU inpatient aeroicea 

In our March r^wrt, MedPAC concluded that the operating update for FY 2000 
aacted in BBA — 1,8 percentage points less than the increase in HCFA's operating 
market basket index or 1.1 percent — will provide reasonable rates. In formulating 
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_. „ 1, MedPAC took into account part, but not alt, of the cumulative 

reduction in coets per case that has occurred. We noted that hoapitala have re- 
sponded to an LDcr^singly competitive market by improving their productivity and 
ay shifting services to other sites of care. At the same time, we ree^snized factors 
pointing to the need for caution in specifying future updates, including emerging 
evidence that the decade-long trend in rising case mix complexitir, which automati- 
cally increases PPS payments, may be subsiding. We also questioned whether the 
unusually low rate of hospital coet growth observed in recent years can be sustained 
without adverse etTects on quality of care. 
Hoepital outpatient services 

MedPAC has concerns about the PPS proposed by HCFA for hoapital outpatient 
SNvices. Id baaing payments on groups of services, instead of individual services, 
the qrstem is likelv to overpay for some services and underpay for others. This could 
lead to access proolems in the future for beneficiaries needing services whose pav- 
ments &11 short of costs. In our March report, MedPAC recommended that the PPS 
be based on the coets of individual services. Since that recommendation was made, 
HCFA has been colleting comments on its PPS proposal, with the formal comment 
period ending July 30, 1999. HCFA will review the comments with the assistance 
at a private contractor, 3M Health Information Svstnns. HCFA then plans to issue 
a final r^ulation at least 90 days befbre the PPS is implemented. 

Implementing the outpatient PPS will reduce payments for virtuaUy all homiitals 
but could have much latter efibcts on spedBc trpea of boapitals. For example, based 
aa HCPA's original estimates—which do not take into account improvements in cod- 
ing that will lead to smaller reductions — small rural hospitals would see a 17 De- 
cent decline in payment rates, and cancer hospitals wiould see a dn^ at more utan 
30 percmt Given these changes, MedPAC recommended that the Secrstaiy closely 
monitor the use of hospital ou^tient services to ensure that benefieiarier bcccm 
to appropriate care is not cmapromised. Consideration should also be given to phas- 
ing m the new payment system to help us detect any problems before they become 

SkiUed nursing /acilities 



eoDcemed about the mismatch between payments and costs for patients who n 



tinue to refine the classification system to improve its ability to predict the use of 
nonthcrapy services and suppUes. An improved daasification system would matdi 
payments more closely to beneficiaries' needs for services and help to avoid aecen 
problems among me<ucally complex patients. HCFA has indicated that it is re- 
searching the adequacy of paymenta under the PPS and will implement nefineaents 
next year if that research indicates changes are warranted. 
Home health services 

Implementing a PPS for home health care services that accounts for differences 
among beneficiaries wiU help to ensure access for those who require ertenstve care. 
HedPAC is concerned, however, that the timetable for implementii " """ ' 



ommendation, 

lesser of actual coets or the aKr^ate per-visit limits. MedPXC beheves that such 

a policy should be iinpleroenteaui a buoget-neutral manner. 

In the longer run, ensuring that Medicare beneficiaries have access to appropriate 
home health care services wiU require clarifying the benefit To that end, HsdPAC 
recommended that the Secretary speed the development of imilations that would 
outline home health care coverage and eligjbiUty criteria based on the clinical char- 
acteristics of beneficiaries and that she reccsnmend to the Gcmgress the legialatini 
needed to implemuit those r^ulationa. 
Pkyaidant' eertiiees 

In part because of their technical nature, problems with the sustainaUe growth 
rato system that determines updates to payments for physidans' services have n- 
ctived lew pubUdty than concerns about bciUty payments. But because uncorrected 
prtgection errt»s and wide swings in payment updates could raise access problenu 
m the future, MedPAC recommends that the Congress require the Secretary to car- 
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lect estdmates used in SGR system calculatioiis every year and that legislation be 
(nacted to modulate swingB in updates. 

Mr. BiLiRAKis. Thank you very much. 
Dr. Scanlon? 

STATEMENT OF WILLIAM J. SCANLON 

Mr. Scanlon. Thank you very much, Mr. Chairman. I am very 
pleased to be here today as you discuss the issues that have arisen 
regarding the changes made to the fee-for-service Medicare pro- 
gram in the Balimced Budget Act. 

I will focus my remarks today on the changes affecting several 
of the postacute care providers, namely home health agencies, 
skilled nursing facilities, and outpatient therapists. We have un- 
<tertaken several studies to review BBA impacts for these services 
at the request of this committee and others. 

Concerns, as you know, have been raised in the industries in- 
volved about the BBA's impacts on beneficiary access and on the 
financial viability of providers. The issue is how valid are these 

COntXTDS. 

The BBA made necessary and fundamental changes, in oxu* view, 
to Medicare's payment methods to slow spending growth while pro- 
tecting appropriate beneficiary care. Prior to the BBA, spending for 
these services, especiedly home health ^lnd SNF care, was growing 
veiv rapidly. No emalyses supported why the growth should be so 
high £ind there were significant concerns that overutilization, ineffi- 
cient delivery and fraud emd abuse played a role. 

While refinements may be required to make the BBA payment 
systems more effective, their design intentionally makes inefficient 
providers change their practice patterns to remain in the Medicare 
business. 

The impact of payment reforms on home health a^ncies has 
been very noticeable because Medicare is such a major share of 
agencies' business and the interim payment system was imple- 
mented without a transition. 

Our findings are very similar to those reported by Dr. Ross for 
MedPAC. We reported in May that the nxmiber of home health 
agencies certified for Medicare had declined 14 percent since the 
implementation of the interim payment system and that utilization 
had returned to 1994 levels. There has been an increase in the 
number of closures since then, though utilization measures have 
not been assembled. 

Despite this, because of the number of agencies had virtually 
doubled between 1990 and 1997, beneficiaries, when we reported, 
were still being served by over 9,000 agencies, approximately the 
same number that were available in 1996. 

Furthermore, the drop in utilization does not appear to be re- 
lated to agency closures. Rather, it is consistent with the incentives 
that the interim payment system imposes to control the volume of 
services provided to beneficiaries and to narrow the widely diver- 
gent and unexplained variation in use. 

While access generally has not seemingly been impaired, there 
are indications, as Dr. Ross indicated, that some beneflciaries who 
are likely to be more costly than average may have more difficulty 
obtainii^ home health services. The revenue caps imposed by the 
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interim payment system are not adjusted to reflect variations in 
patient needs, a problem that we need ameliorated and will be 
ameliorated with the implementation of the prospective payment 
system. 

Turning to skilled nursing facilities, there are several factors 
that might suggest that the PPS's impact on the viability of SNFs 
would be less severe than is being claimed by providers. 

First, Medicare is a small portion of most skilled nursing fadli- 
ties' business. Furthermore, only a quarter of Medicare's current 
reimbursement for most faciUties is based on the prospective rate. 
The remainder reflecte the facility's own historical spending, spend- 
ing that may be inflated due to the provision of excessive andllaiy 
services in the past. 

Nevertheless, we are here today, 2 days after one of the largest 
nursing home chains filed for Chapter XI bankrupts protection. 
We have been reviewing the difHculties of Vencor and other nurs- 
ing home chains for the Senate Finance and Aging Conmuttees. It 
would appear to us that Vencor and other companies' difficulties 
hkely relate to much more than simply the prospective payment 
system for Medicare. 

Overall, the skilled nursing facihty prospective rates may have 
actually been set too high on average imd thus overcompensate 
rather than undercompensate providers. Nevertheless, it seems 
that certain modifications to prospective payment may be apjnxK 
priate. 

As Dr. Ross also indicated, there is evidence the paymente are 
not being appropriately targeted to patiento who require cosUy 
care — in Mr. Hash's terms, the high acuity patient. The potential 
access problems that result for such patients if Medicare underpays 
for their care will likely lead to beneficiaries remeiining in acute 
care hospitals longer rather than foregoing care, an important 
point to remember. 

HCFA is aware of the situation, as you have heetrd, and is woA- 
ing to address the problem. 

Finally, let me comment on where the BBA imposed a fee sched- 
ule on all outpatient therapy services and replaced the $900 cap on 
therapy provided by independent therapists with the $1,500 cap on 
outpatient physical £uid speech therapy and a separate $1,500 cap 
on occupational therapy. 

In our view, these caps represent a legitimate attempt to control 
service use to avoid utilization increases and avoid eliminating the 
savings to be generated from all the changes in provider fees that 
have been mandated by the BBA. The per-beneficiary caps, further- 
more, are unlikely to curtail services for the vast m^ority of out- 
patient therapy users, principally because the principal provider of 
outpatient therapy, hospital outpatient departments, are exempted 
from the cap. 

However, even though the caps may be important to generate 
some control over use, the caps do not take account the differences 
in patient needs, and restricting coverage for patients who have a 
genuine need for services is very problematic. 

Therefore, HCFA's efforts to try and design a needs-based pay- 
ment system taking into account clinical factors, as mandated by 
the BBA, is critical. 
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In conclusion, I would note that the BBA made necessary and 
fundamental changes to Medicare's payment methods for many 
providers in order to slow spending growth while preserving appro- 
priate beneficiary care. Further refinements, as you have noted, are 
required to make these systems more effective. However, these sys- 
tems' intent is to require inefficient providers to adjust their prac- 
tice patterns to remetin viable. 

It is important that all the changes that we consider and any 
change that is enacted be based upon the most complete and solid 
information that is available. To prematurely change this would 
ondermine the intent and goal of BBA, which are essential to the 
long-term sustainability of the Medicare program. Thank you very 
much, Mr. Chairman. I would be happy to euiswer questions you 
may have. 

[The prepared statement of William J. Scanlon follows:] 



Mr. Chairman and Members of the Subcommittee: I am pleased to be here todaj' 
u you discuss the effects of the Balanced Budget Act of 1997 (BBA) on the Medicare 
fee-foi>B«rvice program. BBA set into motion significant program changes to both 
nodemize Medicare and rein in spending. The act's constraints on providers' fees, 
increases in beneficiary payments, and structural reforms t^^ther were projected 
to lower Medicare spending by $386 bilUon over the next 10 years. Because some 
BBA provisions have only recentlv been implemented or have not yet been phased 
in, the acfs fliU effects on providers, beneficiaries, and taxpayers will remain un- 
known for some time, 

BBA was enacted in response to continuing rapid growth in Medicare spending 
that was neither sustainable nor readily linked to demonstrated changes in bene- 
fidanr needs. The act's payment reforms represented bold steps to control Medicare 
qtending bv changing tiie financial incentives inherent in parent methods that, 
piof to BdA, did not reward providers for delivering care efficiently. To date, the 
Congresa has remained steadiast in the face of intense pressure to roll back certain 
BBA payment reforms while waiting for evidence that demonstrates the need for 
modificatitHU. Calls for BBA changes come at a time when federal bud^t surpluses 
and lower-than-expected growth in Medicare outlays could make it easier to accom- 
modate higher Medicare payments. However, as the Comptroller General cautioned 



in July, the surpluses are merely projections and could fall short of expectations and 
the imperative remains to find flie i ' '"" " ' " ■ ■■ i^ ■ - • • • 

affordable for the longer tenn.' 



uie reforms that will make Medicare sustainable and 



lily comments today focus on the reforms govemine payments to three providers 
of post-acute care services— home health agendes <IflU}, skilled nursing facilities 
(SNF), and providers of outpatient rehabilitation therapy. Among BBA's changes af- 
fecting various providers, these reforms are farthest along in their implementation. 
Furthermore, it is important to consider the payment policies for these providers to- 
gether because changes to payments for one of them could affect the costs and utili- 
lation of another. 

In brief, providers of such post-acute care services as home health care, SNF care, 
and rehabilitation therapy may have to change their service delivery practices as 
a result of BBA payment reforms, which seek to make Medicare a more efficient 
and prudent purchaser. Calls to amend or repeal these BBA changes may be pre- 
mature until information is available to identify and distinguish between desirable 
and undesirable consequences. At the same time, imperfections in the design of 
BBA-mandated payment systems require attention. The design details of these sys- 
tems are key to ensuring uiat payments are not only adequate in the aggregate but 
are also fairly targeted to protect individual beneficiaries and providers, 

WiUi regard to home health care, the effect of the interim payment system on 
HHAs has raised concerns. Our May 1999 analysis indicated, however, that the re- 
ductimu in the number of HHAs and changes in home heialth utilization were con- 
sistent with the incentives of the interim payment system to control the rapid and 
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unexplained growth that had preceded the BBA.' Furthennore, we found little evi- 
dence that appropriste acceea to Medicare's home health benefit hat been JmiMired. 
The interim payment sjrstem. however, is not an appropriate payment method for 
the lone tenn because it does not adjust payment for difierences in benefidaty 
needs. Therefore, it is important to implement the BBA-mandated prospective pay- 
ment system <PPS>, scbeauled for October 1, 2000. In ongcnng wont, we are exam- 



ining the formidable challenges ctf designing a PPS with the appropriate unit of p^- 
ment, level of payment, case-mix adjustment metiiod, and risk-sharing mechanism. 
Our work indicates that the PPS will likely require further a^jiulmeiits after it is 
implranented as more information on home health costs, utilisation, and users be- 
comes available. 

The SNF PPS was implemented beginning July 1998 with a 3-year transition te 
fiilly prospective ratce; thus, time for providers to a4juet to the payment change has 
been tniilt into the implementation scnedule. Our ongoing work »^ii mining whether 
the PPS is causing finandal problems for some SNFs suggests that fkctois in addi- 
tion to the PPS have contributed to fiscal difficulties. Nevertheless, CN-tain modifica- 
tions to the PPS may be appropriate, as there is evidence that payments are not 
being adeiniately targeted to patients who require costly car& The potMitial access 
problemB that may result if Medicare unden>ays for high-coet cases could lead to 
beneficiaries' staying in acute care hospitals longer, rather than forgoing care alto- 
gether. HCFA is aware (rf this potential targeting problem and is woiling to devel<9 
a solution. 

Beginning this year, BBA imposed an annual $1,600 per-benefidaiy cap on pay- 
ments for outpatient physical luid speech therapy combined and a separate $1,500 
cap on outpatient occupational therapy, while exempting hospital outoatient depart- 
ments from these caps. The act also replaced reasonable cost reimbursement for 
these services with payment under a fee schedule. The caps reflect a legitimate need 
to constrain service use. While not calibrated to accommodate variation in bene- 
Sdaiy needs, the per-beneficiaty caps are unhkely to curtail access to services for 
the vast majority of outpatient therapy users. Only a small share of beQefidariee 
receiving therapy services use outpatient therapy extensively. Further, most of those 
users with greater needs will lik^y have access to hospital outpatient departments, 
which are not subject to the $1,500 caps. In addition, owing to HCFA's partial ap- 
proach to enforcing the caps while year 2000 adjustments are made to Medicares 
automated systems, noninstatutionalized beneficiaries can avcnd having the caps 
curtail service coverage by switching providers. However, tbe caps may restrict cov- 
erage for some nursing home residents, resulting in their having to pay out^-of-poek- 
et or seek oayment frwn other sources, such as Medicaid, for therapy services. Stud- 



BACKGROUND 

The Medicare program consists of two parts: "hospital insurance,' or part A, 
which coven inpatient hospital, skilled nursing facility, hospice, and certain hcMDC 
health care services, and "supplementary medical insurance, or part B, which cov- 
ers physician and outpatient hospital services, outpatient rehaoilitation serviceEk 
home health services under certain conditions, diagnostic tests, and ambulance and 
other medical services and supplies. 

Prior to BBA payment reforms. Medicare experienced rapid growth in the services 
beneficiaries receive after a hospitalization (also called post-acute-care services), pri- 
marily due to increased utilization. During much of tlie 1990s, home health care 
was one of Medicare's fastest growing benefits; between 1990 and 1997, Medicate 
spending for home health care rose at an annual rate of 25.2 percent Several fee- 
tors accounted for this spending growth, most notably the relaxation of coverage 
guideUnes. In response to a 1988 court case, a change in the coverage guidelines 
essentially transformed the benefit from one that focused on patients neemng short- 
term care fliler hospitalization to one that serves chronic, long-term-care patients 
as well.' The loosemng of coverage and eligibility criteria contributed to an increase 
in the number of beneficiaries receiving services and the volume of services they re- 
ceived. Associated with this rise in utilization was an almost doubling in the num- 
ber of Medicare-certified HHAs to 10.524 by 1997. 

' Medicart Home Health Agencies: Closures Continue, With Little Evidence Beneficiary Aaxti 
Is Inwaintd (GAOiHEHS-99-120, May 26. 1999). 
>a n B BoMWlt, 691 F. Supp. 1487 (D.D,C. 1986). 
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Alflo contributiiig to the historical rise in home health care spending were a pay- 
ment sjrBtem that provided few incentives to control how many visits beneficiaries 
recoved and lax Medicare oversigiit of cUims. As we noted in a previous report, 
evNi when controlling Tor diagnoses, substantial geographic variation existed in the 
provisioa of home hMlth care, with little evidence that the differences wio^ war- 
ranted t^ patient care needs.' Additional evidence indicates that at least some (^ 
the hi|^ use and tiie larae variation in practice represented inappropriate billings 
and unnecessorv care.' Kbdicare overset declined at the same time that spendi^ 
mounted, contnbuting to the likelihood that inappropriate claims would be paid. To 



beght to control spending, BBA implemented an mterim payment system for HHAs 
beginning October 1, 1997. A PPS is scheduled to be implemented for all HHAs on 
October I, 2000.< 

Aa raqinred by BBA, on July 1, 1998, SNFs began a 3-year transition to a PPS. 
miflar Jiieh nroviders are paid a prospective rate for each da^ of care. Previously, 
i the reasonable CMts they incurred in providing Medicare-covered 
h diere were limits on die payments for the routine pmtion of care 
-irsing, room and board, and administrative overbad), paymenta 
es, such as rehabilitative therapy, w«e virtually unlimited. Be- 
cause hitler ancillary service costs lingered higher payments, facflitieB had no in- 
ctotive to provide these services efficiently or only when necessary. Thus, between 
1992 and 1995, daily anciUary coats grew 18.6 percent a year, compared to 6.4 per- 
cent far routine aervice costs. Moreover, new providers were exempt from the caps 
on routine care payments fbr up to their first 4 years of operation, which encouraged 
greater partidpatioo in Medicare. 

RehabiUtation tbonpy comprises a substantial portion of the post-acute-care serv- 
ioea provided 1^ SNFs and other providers, such as rehabilitation therapy a^ncies 
and comprehensive outpatient rehabiUtation facilities. Under BBA, the prices of 
therapy services provided in outpatient settings are controlled by a fee schedule.' 
Oanarally, when prices are fixed, providers can compensate by increasing the vol- 
ume (rf services deUvned. To control volume, coverage for outpatient therapy is now 
Krnitfd to $1,500 per beneficiary for ph3'Bical and speech therapy, with a separate 
$1,600 per-beneficiaiy limit for occupational therapy. Hospital outpatient depart- 
ments are «nmpt trtm tbeae coverage limits. 

Urnf EVIDENCE TO DKTB OF IMPAIRED ACCESS TO H(»IE HEALTH SERVICES, BUT 
FUmHE PAYMENT SYSIEM WILL REQinRE REFINEMENTS 

By October 2000. HCFA is required to estabhsh a new H^ for home health 
can— with a fixed, predetermined payment per unit of service, adjusted for patient 
diaracteristics. Until that time, HHAs are paid under the BBA-mandated mteriro 
pagnnent system. Althou(^ concerns have been raised about the effect (^ the interim 
system, our May 1999 analysis showed little evidence that appropriate access to 
Medicare's hmne health ben^t has been impaired under this payment method. Nev- 
otheless, a home health PPS is a more appropriate payment tool because it can 
align paymenta with patient needs. Designing an adequate home health care PPS, 
however, poses substantial challenges. 

The pre-BBA payment system had controls for payments per visit but left volume 
uncbewed. Since enactment of the BBA, home health agencies have been paid 
under the interim payment system, which attempts to control the casta and amount 
of services provided to each beneficiaiy. Indeed, our work indicates that overall 
home health utilization in the first 3 months of 1998 had declined since 1996, but 
utilisation was about the same for a comparable period in 1994. Moreover, the size- 
able variation in utiliuition between counties wiUi high and low use has narrowed. 
Ahhou^ these changes occurred at the time that about 14 percent of HHAs closed 
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AgElciCi in Mtelictirt Paymxnl for Home Health Service! (July 1995). Our 1997 analysis of a 
small sample of hi^-doUar claiina found that over 40 percent of these claiins should not have 
beoi paid by the rawfrain. See Medicare: Need to Hold Home Health Agencies Mon AcamntabU 
fi>r Inawn^riate BilUngs (GAO/HEHS-9T-108, June 13, 1997). 

°BBA required the HHA PPS to be in place in fiscal year 2000. Subsequent iKulation delayed 
the implementalioD by 1 year and required that there be no transition to the PPS. 

'Paymenta Ibr inpatinit rehabilitation therapy services, auch as those provided by SNFs, 
HHAs, and rehabilitation facilities, are not aubject to the fee schedule and are paid under other 
rule*. In addition. outpatleDt therapy provided by critical access hospitals is not subject h) the 
Gse schedule. 
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their doora to Medicat« business, we found little evidence that beneficiary access to 
services was inappropriately curtailed. 

The PPS should be a substantial improvement over the interim payment system 
because payments will reflect current beneficiaries and their needs rather than his- 
torical spending patterns. However, our ongoing work on this subject shows that a 
number of design issues remain and the payment system will likely require contin- 
ued a^justmenta even after implementation of the PPS next year. HCFA will pay 
HHAa a per-episode rate for up to the first 60 days of aerviees to a patient. Such 
per-episode payments are designed to balance competing goals of controlling service 
provision while giving HHAs flexibility to vary the intensity or mix of services deliv- 
ered during the episode. Evidence indicates that HHAs do lower their costs in re- 
sponse to prospective payments for an episode of care. Whether they will inappropri- 
atdy cut visits, which could reduce the quality of care and cause Medicare to pay 
for services that were not delivered, remams to be seen. Under this prospective pay- 
ment approach, HHAs also have incentives to increase the numb^ of episodes of 
care pnnrjded, which could escalate, rather than constrain. Medicare spending. 
HCFA will need to adequately monittn: service provision to ensure that beneficiaries 
receive the care they need and the number oi episodes are not inappropriately in- 

The design of the case-mix adJuBtment mechanism is critical to adequately pay 
for patients with high services need, yet not overpaj; for others with lower require- 
ments. Designing tms mechanism requires detailed information about services and 
beneficial? characteristics, and such information is currently available only for a 
sample of users. Furthermore, the wide geographic and agency-level variation in 
service use indicates that standards of care are not well-deiined, nor are the criteria 
for who should use the benefit. As a result, the factors that will be used under PPS 
for grouping patients with similar resource needs may not adequately distinguish 
among types of home health patients, and the PPS payment adjuster that will be 
associated with each patient ^up may not reflect appropriate cost differences. Sys- 
tematic errors could result in overpayments for some beneficiaries and underpay- 
ments for others. Underpayments could lead to impaired access. 

Large variations in historic spending patterns mean that a PPS, which will be 
based on average payment amounts, maycause payment levels to rise for certain 
HHAs and faU for others. Although the PPS may incorporate an outlier policy — that 
is, extra payments for extremely costly eases— additional mechanisms to modoate 
payment changes may be appropriate. For example, an '^nher" policy to reduce the 
payment for a patient who receives few services may be warranted, particularly 

R'ven the fact that multiple episode payments may be made for a single twnefidary. 
ilides addressing both extremes of service use could protect the access of bene- 
ficiaries with hi|^ needs and protect Medicare from overpaying for low-cost cases. 
A risk-sharing method, to account for cost difierences across agencies, could provide 
fiirther protection against underpayments or overpa^ents. Given the netero- 
geneouB use of this benefit and the unresolved PPS design issues, moderating pay- 
ments through risk-sharing might be warranted, even if such a mechanism would 
reduce HHAi^ incentives to curteil providing unneeded care. 



1 



Despite industry charges to the contrary, SNF payment rates under BBA are like- 
ly to provide sufficient, or even generous, compensation for providers. Nevertheless, 
tne distribution of these payments may be out of balance, because the current case- 
mix adjustment method may not adequately ensure that providers serving high-cost 
beneficiaries are paid enough and that those serving low-cost beneficiaries are not 
paid too much. 

Under the new PPS, SNFs receive a payment for each day of covered care pro- 
vided to a Medicare-eligible beneficiary. By establishing fixed payments and includ- 
ing all services provided to beneficiaries under the per diem amount, the PPS at- 
tempts to proviae incentives for SNFs to deliver care more efficiently. Under the 
PPS, SNFs that previously boosted their Medicare ancillary payments — either 
through higher use rates or higher costs — will need to modify their practices more 
Uian others. Seating back the use of these services, however, may not necessarily 
affect the quality of care. There is little evidence to indicate that the rapid growth 
in Medicare spending was due to a commensurate increase in Medicare bene- 
ficiaries' need for r — '~- 



Recent industry reports have questioned the ability of some oi^nizations that op- 
erate SNF chains to adapt to the new PPS. Indeed, pending bankruptcies have been 
claimed to be the results of the Medicare payment changes. Our ongoing worii sug- 
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gests that PPS has b«en only one of many factors contributing to the poor financial 
performance of these corporations. For one thin^ Medicare patients constitute a rel- 
atively small share of the business of most SNFs and for tnese corporations, SNFs 
are oily_ a portion of their overall revenues. Moreover, the PPS rates are being 
phased in, to allow time for facilities to adapt to the new pajrment system, and most 
of the payments are still tied to each facility's historical costs. The reality is that 
some corporations invested heavily in the nursing home and andUary service busi- 
nesses in the ^ears immediately before the enactment of the PPS, both extending 
their aetiuisitions and ui^^dlng facilities to provide higher-intensity services. 
Under tighter payment constraints, these debt-laden enterprises are particulBrly 
challenged. Thus, while SNFs will have to adapt to the PPS constraints, the per- 
formance of some lar^ oost-acute providers is a reflection of man; Medicare pay- 
ment policy changes ana strat^c decisions made during a period when Medicare 
was exercising too little control over its payments. We are gathering additional in- 
Gmnation and will report soon on the effect of the PPS on SNF solvency and bene- 
ficiary access to care. 

We believe that overall payments to SNFs are adequate. In fact, we and the De- 
partanent of Health and Human Services Inspector General (HHS IG) are concerned 
that the PPS rates Medicare pays may be too generous. Most of the data used to 
establish these rates — fi^tm 1995 cost reports — Imve not been audited and are likely 
to include ezcesaive ancillary costs due to the previous system's incentives and the 



lack of appropriate program oversight* 

We are concerned, however, that paymei 
inappropriately high or low because of certain PPS design problems. The first of 



., however, that payments for individual beneficiaries coutd be 



these problems involves the patient classification system. The classification system 
was bawd on a small sample of patients and. because of the age of the data, mav 
not reflect current treatment patterns. As a result, it may aggregate patients with 
wkle^ differing needs into too f^w payment ^ups that do not distinguish ade- 
quately among patients' resource needs. In addition, the cost variation for non-ther- 
apy ancillary services may not have been adequately accounted for in the payment 
rates, which may inappropriately compress the range in payments. Accordingly, ac- 
cess problems or inaoequate care could result for some high-cost beneficiaries. Hos- 



pitals have reptarted an increase in placement problems due to the reluctance of 
tooM focilities to admit certain beneficiaries with high expected treatment costs, 
which will increase hospital leneths of stay for these patients. HCFA is aware of 
the limitations (tf the case-mix ac^ustment method and is working to refine this sys- 
tem to more accurately reflect patient differences. 

Another design problem is that the current case-mix adjustment method preserves 
the opportunity for SNFs to increase their compensation by supplving unnecessary 
■"-^"~i. A SfiF can benefit by manipulating the services provided to beneficiaries. 



rather than increasing e^ciency. For example, by providing certain patients an 
extra minute of therapy over a defined thresnold, a facility could substantially ii~ 
crease its Medicare payments without a commensurate increase in its costs. 



Questions have been raised about a BBA coverage restriction for a third group 
of post-acute-care services—outpatient rehabilitation therapy. Together with a fee 
schedule that replaces reasonahle cost reimbursement for these services, BBA im- 
posed an annual $1,500 per-beneficiary cap on payments for outpatient physical and 
speech therapv combined and a separate 31,500 per-benefidary cap on outpatient 
occupational tnerapy.* Services provided by hospital outpatient departments are ex- 
empt &om the per-oeneficiary caps. 

Rehabilitation therapy providers have raised concerns that the $1,600 limits will 



■ Ibe HHS IG recently reported on the inappropriateness of the base year cobU. See Physical 
And Otxupatiimai Thtrapy m Hursing Homes: Cost of Improper BiUings to Medicare (HHS IG. 
OEI-09-9T-00122, Au^. 1939). 

9E»iv*if.Bi fK«vnu k*u.ii,fiaD t-w,at*n<mi-a — aiifk bb ~hir1poo1 bsths, ultTasound, Olid tbeTApeutic 
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Our ongoing work on this topic for Members of this Subcominittee suggests that 
elimtnating me caps without substituting other controls could undennine BBA's 
comprehensive strategy for restricting payments for outpatient therapy services. 
Controlling the price lor each unit of service—as is done with the new requirement 
that that outpatient therapy providers biU Medicare according to the physician fet 
schedule — may not necessarily control Medicare expenditures if utilization rises. 
This is particularly likely, given the price and utilisation controls imposed through 
PPS on other providers of rehabilitation therapy. Thus, the per-beneficiary caps 
serve to limit the volume of services provided. 

For the vast majority of beneficiaries, the coverage caps are unlikely to curtail ac- 
cess to needed services. An analysis by the Medicare Payment Advisory Commission 
shows that, in 1996, most users {86 percent) did not exceed $1,500 in pajrments for 
physical and speech therapy or for occupational therapy.'° Moreover, if the fee 
schedule constrains payments as expected, the proportion of beneficiaries that are 
unafiFected by the caps could be even higher in 1999, because beneficiaries could re- 
ceive more services Wore reaching the per-beneficiary caps than under the former 
coet-based system. 

Even for beneficiaries exceeding 31,500 in payments under the fee schedule, miti- 
gating faxitfra exist First, under the BBA exemption. Medicare benefidariea have 
no limits on coverage for rehalnlitation therapy provided by hospital outpatient de- 
partments, which are widely available nationwide. In addition, the caps will initially 
not be applied as specified in BBA. Imolementinf; the caps involves many program- 
ming chanees to Medicare's automatea infonnation systems that HCFA is unable 
to undertake concurrent with its year 2000 preparation efforts. As a result, HCFA's 
claims processing contractors will be unable to track therapy payments on a pei^ 
benefidary basis. Instead, effective January 1, 1999, HCFA employed a transitional 
approach to implementing the caps. Under this approach, each provider of therapy 
services is responsible for tracking its billings for each Medicare patient and stop' 
pins them at the $1,600 threshold. The consequence of tMs partial implementation 
IB that noninstihitionalized beneficiaries may switch to a new provider when they 
have reached the $1,600 limit under the current provider. 

The effect of the per-beneficiary caps on nursing home residents is less clear. The 
ability of beneficiaries to switch outpatient providers under HCFA's partial imple- 
mentation approach is, practically speaking, not available to nurains faeili^ resi- 
dents. Under new billine requirements, the nursing facility in which the beneficiary 
resides is required to bill for outpatient therapy provided to the resident, regardless 
of the entity that actually delivered the service. Therefore, unlike their noninstitu- 
tionalized counterparts, nursinB facility residents cannot switch providers to restart 
the $1,500 coverage allowance. Under these circumstances, some nursing home resi- 
dents — like those needing extensive rehabilitation therapy resulting from such con- 
ditions as stroke or hip firaetures — could l>e vulnerable to out-of-pocket costs for 
therapy. 

Even the risk for these more vulnerable beneficiaries may be moderated, however, 
because nursing home residents seeking therapy for such conditions would likely re- 
ceive a complement of rehabilitation services as a SNF inpatient — before the out- 
patient therapy coverage limit begins to apply. That is, individuals suffering a 
stroke or undergoing hip replacement would likely spend at least 3 days in an acute 
care hospital, which, combined with the need for daily skilled nursing care or ther- 
apy, would make them eligible for a Medicare-covered SNF stay of up to 100 days, 
during which they would likely receive therapy services. Af^r their Medicare cov- 
erage eiids, a nursing facility resident can continue to receiv 
services under Medicare part B, subject to the coverage limits 
HCFA develop a classification system based on diagnosis to determine differences 
in patients' therapy needs and propose possible alternatives to the caps in a report 
due JanuBiy 1. 2001. This report will be significant in that a need-oased system 
could help ensure adequate coverage for those beneficiaries requiring an extraor^ 
dinary level of services and prevent overprovision to those requiring only limited 
amounts. 



videra more efficient. As the reforms be^n to have their intended effects, pressure 
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is building to return ta more generous payment policies. Evidence to date shows 
that BBA is moving Medicare in the right direction but that adjustments will be 
needed along the way. These adjustments should be based on thorou^. Quantitative 
useosments so that misdiagnosed problems do not lead to misguided solutions. 
Wth the health care of seniors and ue tax dollars of all Americans at stake, poUcy- 
makers must, in lix face (pressure for increased payment rates, preserve new pay- 
ment poUdes that exact efficiencies but make adaptetions when substantiated evi- 
dence Bunwrts the need to do so. 

Mr. Chairman, this concludes my prepared statement. I will be happy to answer 
any questions you or other Membeni of tne Subcommittee might have. 

GAO CWITACTS AND ACKNOWLEDGMENTS 

g this testimony, please call L _. 

D made key contributions to this statement include 
Carol L. Carter, Assistant Director; Hannah F. Fein; James E. Mathews; and Debo- 
rah Spidberg. 

Mr. BiLlRAKls. Mr. Crippen? 

STATEMENT OF DAN L. CRIPPEN 

Mr. Crippen. Thank you, Mr. Chairman. Having listened to the 
opening statements by many of your colleagues, as well as the in* 
tense interest of the audience behind us, I have a feeUng that this 
table is sitting at the eye of another hurricane. 

Mr. BlURAKlS. As is this table. 

Mr. Crippen. I do not know how far out the clouds reach. 

I am pleased to represent the Congressional Budget Office here 
today, Mr. Chairman. We were here at the beginning, so it is only 
right that we return to the scene of the crime. 

My colleagues on the pemel today are in a better position to com- 
ment on the actual outcomes in the sense of what is happening to 
health care delivery than we are. We do mostly the input side of 
this business. But we do have some observations to make, and my 
written statement generally reinforces what my colleagues here 
have said, so I will try not to be overly redundant in capturing 
some of it. 

I hope to make three points, Mr. Chairman. First, the greater- 
than-expected slowdown in the growth of Medicare spending stems 
largely nvm successful efforts to combat fraud and abuse and from 
delays in payments to health care providers. Second, with one ex- 
ception, we believe that our estimates of the effects of the Medicare 
provisions of the Baleinced Budget Act are still within reasonable 
ranges. CBO did not anticipate how home health agencies would 
implement the interim payment system for home hefdth services, 
however, and may therefore have underestimated the savings of 
theprovisions that apply to home health. 

Third, the factors that are holding down the growth of Medicare 
spending, finally, Mr. Chairman, will nlay themselves out in the 
near future, and more rapid growth wiU then resume. This is tem- 
porary. 

Just a quick context of where we are. Between 1980 and 1997, 
Medicare spending increased at an average rate of 11 percent a 
year and expanded from 6 percent of the budget to 12 percent. 
Total outlays for Medicare rose by only 1.5 percent last year, how- 
ever, and we may actually have the first absolute decline in spend- 
ing this year. 

Part of that slowdown was emticipated. The Balanced Bucket Act 
towered the projected growth in Medicare spending by an estimated 
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4 percentage points in 1998. But the actual rate of spending growth 
is considerably slower than the BBA provisions alone were ex- 
pected to produce. Other factors appear to have contributed to the 
sudden flattening of Medicare expenditures, including greater com- 
pliance with Medicare payment rules and a longer time for proc- 
essing claims. 

Widely publicized efforts to clamp down on fraud find abuse in 
the program have resulted in greater compliance by providers. Al- 
though the total reduction in spending growth attributable to the 
improved compliance cannot be quEmtined completely, CBO esti- 
mates that one response alone to recent enforcement efforts — less 
aggressive hilling by hospitals — lowered growth in Medicare spend- 
ing by 0.75 percentage points In 1998 alone. So just under one full 
peroJhtage point by the coding in the hospitals. 

The assignment of patients with respiratory infections to diag- 
nosis-related groups provides one example of the change in billing 
practices. Patients with respiratory infections generally are as- 
signed to one of two DRGs: respiratory infections, for which the 
Medicare payment averaged $7,400 in 1998; or simple pneumonia, 
for which payments averaged $4,900. From 1997 to 1998, the num- 
ber of cases in the higher-paying DRG — respiratory infections — fell 
by 43,000 cases, while the number of cases iissigned to the lower- 
paying DRG — simple pneumonia — increased by 42,000. That single 
change in coding reduced Medicare program spending by about 
$100 million in 1998 alone. 

In addition to these behavioral changes, Mr. Chairman, the aver- 
age time for processing Medicare claims rose dramatically in 1998. 
Expanded complifmce activities, combined with major efforts to pre- 
pare computer systems for the year 2000 contributed to longer pay- 
ment lags, which can have a substantial effect on Medicare outlays. 
For example, an increase of 1 week in ^e average time for proc- 
essing claims reduces Medicare outlays for the fiscal year by almost 
2 percent. That reduction obviously is only temporary because the 
delay merely moves outlays into the next fiscal year. 

Our observations, Mr. CluurniEm, on the specific services — ^that 
is, postacute care, physicians' services imd in-hospital care — are 
very close or the same as my colleagues. I would just say, as Mr. 
Somlon did, to remind us all that wnen you changed the payment 
rules for postacute care in pztrticular, skilled nursing facilities and 
home health services, those two elements of Medicare were growing 
at an annual rate of 38 percent and 25 percent, respectively. 

Economists have a kit bag of trite phrases that they like to haul 
out but that are probably not very useful. One is This can't go on 
forever." Clearly those kinds of increases of 40 percent and 30 per- 
cent in these two programs could not have gone on and this gives 
you some of the reason why the impacts are apparently as severe 
as they are. 

Let me skip to a final observation, Mr. Chairman, and we can 
move to your questions. Although Medicare spending has slowed 
dramatically in 1998 and 1999, CBO expects it to resume growth 
at an average rate of 7 to 8 percent in the decade after 2000. In 
particular, spending for home health services is likely to rebound 
after 2000, when the prospective payment system replaces the in- 
terim payment system. 
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Medicare spending is likely to grow even faster ailer 2010 with 
the influx of^ the baby-boom generation into that program. That 
growth is due both to the unprecedented increase in program en- 
rollment and continuing increases in spending per enrollee. Assum- 
ing no change in policy, as we discussed this morning, the trustees' 
report projects that Medicare spending will grow from 2.6 percent 
of gross domestic product to about 5 percent of GDP in 2030. Such 
an expansion in program spending poses an unprecedented chal- 
te^e to policym£tkers and to the country. 

Tnank you, Mr. Chairman. 

[The prepared statement of Dan L. Crippen follows:] 

Prepared Statement o 

Mr. Cbainnan and Members of the Committee, I am pleased to represent the Ccm- 
Eressional Budget Office (CBO) at this hearing on the fee-for-aervice portion of the 
Medicare program. After many years of rapid increases, the "" ' *'" 



■poiding has slowed sharply in t^ past two years. My statement discusses the rea- 
sons for that slowdown and presents CEO's assessment of future trends. I will make 
three main points: 

• The p«ater-than-expected slowdown in the growth of Medicare spending atrana 

mamly from succ^sful efforts to combat fraud and from delays m payments to 
health care providers. 

• With one exception, CBO's estimates of the effects of the Medicare provisianB of 

the Balanced Budget Act (BBA) of 1997 still appear reasonable. CBO did not 
anticipate how home health agencies would implement the interim payment 
system for home health services, however, and may thetefore have underesti- 
mated its savings. 

• The factors that are holding down the growth of Medicare spending will play 

themselves out in the riear future, and more rapid growth will then resume. 



Between 1880 and 1997, Medicare spending increased at an average rate of 11 
percent a year and expanded from 5 percent to 12 percent of the federal budget. 
Total outlays for Medicare rose by only 1.5 percent in 1998, however, and are ex- 
pected to decline in 1999. Part of that slowdown was antici -'-■"' 
Budget Act lowered the projected growth of Medicare spendin 
percentage points in 1998. The BBA reduced payment rates f( 
tesbained ue update factors for payments through 2002. Bot 
viders and Medicare+Choice plans are experiencing lower incn 

But the actual rate of spending growth is considerably slower 
dons alone were expected to produce. Other factors appear te 
the sudden flattening of Medicare expenditures, including ^i 
Medicare pavment rules and a longer time for processing claims 



efforts include rooi 
er enforcement of 
Human Services. ' _ „ „ ...... 

a wide ranf^ of providers — including hospitals, teaching physicians, home health 
agencies, clinical labaratories, and providers of durable medical equipment— as well 
as Medicare contractors themselves. Although the total reduction in spending 
growth attributable to the improved comphance cannot be quantified. CBO esti- 
mates that one response alone to recent enforcement efforts — less aggressive bilUng 
by hospitals— low^ed growth in Medicare spending by 0.75 percentage points in 
1998. 

The assignment of patients with respiratoi^ infections to diagnosis-related groups 
(DRX>a) provides one example of the change in billing patterns. Patients with res- 
piratory infections generally are assigned to one of two DRGs: respiratory infections, 
for which the Medicare payment averaged $7,400 in 1998; or simple pneumonia, for 
which payments averaged $4,900. From 1997 to 1998, the number of cases in the 
higher-paying DRG (respiratory infections) fell by 43,000, while the number of cases 
Bssi^ied to the lower-paying DRG (simple pneumonia) increased by 42,000. That 
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change in coding reduced Medicare program spending by about $100 million i 



puter By^eme for 2000, contributed to longer payment lags, whi^ can have a aub- 
atuitial effect on Medicare outlays. An increase oTone week, for example, in the av- 
erage time for processing claims reduces Medicare outlays for the Qsral year by 



about 2 percent. But that reduction is only temporary l>ecause the delay merely 
moves outlays into the next fiscal year. 

CBO expects that improved compliance with payment rules and longer claims- 
processing times will have little or no effect on the rate of growth oT Medicare 
spending in the longer run. Our projections assume that payment la^ will begin 
to return to more typical levels late in 2000, with a cotch-uo in soending and a re- 
sumption of normal spending growth in 2001 and 2002. Most of the projected in- 
crease over the next few years reflects rising expenditures per enroUee. The leading 
edge of the postwar baby W>m will not reach age 65 imtil after 2010. 

Medicare outlays to aate for fiscal year 1999 are actually lower than they were 
for the same period last year (see Table 1), CBO's current projections of aggregate 
Medicare spending, as updated in July 1999, reflect those lower-than- expected out- 
lays and smaller-than-expected adjustments of payment rates for inflation in 2000. 
CBO assumes that lower payments for home health services and a drop in the case- 
mix index (a measure of tne relative costliness of the cases treated in hospitals paid 
under the prospective payment system) explain most of the shortfall in Medicare 
'ing so fax this year. However, CBO does not yet have the data needed to up- 



spending 
date the ( 



.... . , . . vice-specific spending will reflect the 

March pngections. 

TABLE 1. Medicare Outlays Based on the July 1999 Baseline 
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>Uu tnii two mUlDii 
Prqjectiona ofSpeitding and Enrollment in the Medicare Fee-for-Seroice Program 

CBO projects that spending in Medicare's fee-for-service program will increase 
&om $178 biUion in 1998 to $302 billion in 2009 (see Table 2). That srowth will 
occur despite shrinkage in fee-for-service enrollment, which will decline by 1.6 mil- 
lion over the next decade, and cuts in the growth of payment rates for mat^ serr- 

Spending growth for different services will vary considerably over the same pe- 
riod The extent of the recent slowdown in spending has also varied by type of serv- 
ice, although spending for all services has been affected by the 1.9 percent drop in 
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fee-for^errice enroUmmt that occurred in 1998 and the fuitba- 0.6 percent dedine 
expected in 1999. 

Poataeute Cart Swieea. Pa^rmoits for skilled nuisng &cility (SNF) and tMme 
health anvices grew vtxj rapidty during the decade preceding passage of the Bal- 
anced Budget Act Betwem 1988 and 1997, ^tending tv skUled nursing services 
grew at an average Hnnnal rate e£ 38 peicait, while gnnrth in spoiding for hone 
health services averaged 2S pat:ent a year. That spending growth slowed sig^- 
canUjr in 1998. 

TABU 2. OuHajis for Medicare Benefits, by Sector. Based on ttie Marcti 1999 Baseline 
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The most dramatic change was in spending for borne health eaie, which actuallj 
fell by 14.9 percent in 1998. In March 1999, CBO ptptected that home health apvai- 
ing would increase sli^itly in 1999. Howevu', it now appears that spending toe 
borne health care in 193B and 2000 will be several billion dollars lower than pre- 
viously anticipated. The use of home health services seems to have dropped substan- 
tially, probably as a result of both antifraud activities and an unexpectedly cautious 
response b^ home health agencies to the limit on average payments par ^oieficiary 
under the mterim payment system. That limit applies to aggr^pite payments: pay- 
ments for individual beneficiaries may exceed the limit as Iraig as the average pay- 
ment tor all beneficiariea served by an agency does not exceed the po^beneficiary 
limit. Some agencies, however, apparently believe that the limit applies to each ben- 
efidaiy and are cutting off services to patients who have reached the per-benefidaiy 
limit. Thus, the averse payment per beneficiary is well below tiie allowable 
amount. 

Medicare will replace the interim payment system for home health services with 
a prospective payment system in 2001. That system will remove much of the uncer- 
tainty about payments that has contributed to the cuiriznt apparent dnq) in use of 
■ervioes, so spending for home health services is expected to rdxiund in 2001 mim) 
later years. 
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n 1998 but at less than half the 
21.1 percent. The slowdown in 
spending reflects the implementation of new prospective payment systems and in- 
creases m the time for processing claims. 

The transition to prospective paj'ment systems is expected to bold down the aver- 
age annual rate of growth in these categories of Spending through 2001. Spending 
is then projected to increase through 20W at an average annual rate of 6,2 percent 
for SNF services and 7.5 percent for home health services. 

Inpatient Hospital Services. Medicare payments for inpatient hospital services fell 
2.5 percent in 1998, to $87 bilUon. The factors contributing to that drop include a 
dechne in the volume of services provided (reflecting the drop in fee-for-service en- 
rollment} and several pro\dsion9 in the BBA that froze payment rates for most oper- 
ating costs, reduced capital-ivlated payment rates bv 17.8 percent, and cut subsidies 
for medical education. In addition, the case-mix index fell 0.5 percent in 1998. Pre- 
liminary data suggest that the case-mix index is continuing to drop in 1999. Much 
of that unprecedented drop is probably attributable to widespread adoption by hos- 
pitals of less aggressive billing practices following antiiraud mitiatives that focused 
on those practices. 

For most hospitals, the BBA limits cumulative increases in payment rates for op- 
erating costs to about 6 percentage points below inflation in hospital input prices 
over the 1999-2002 period. CBO projects that the Umit on rate increases, in com- 
bination with declining fee-for-service enrollment, will result in a 1.5 percent drop 
in payments for hospital inpatient services in 1999. Those payments are pngected 
to begin rising in 2000, with annual growth rates averaging 4.5 percent Cram 2000 
through 2009. 

Pkyaiciana' Services. Medicare payments for phyaidans' services rose 3.0 percent 
in 1998, to $32 biUion. Payments are projected to remain flat in 1999 and to grow 
at an average annual rate of 2.8 percent over the next decade, reachine $43 bulion 
in 2009. That growth rate is a result of payment formulas enacted in the BBA that 
tie the growth of per-enrollee expenditures for physicians' services to the growth of 
gross domestic product (GDP) per capita. Those formulas generate annual rate 
changes that oscillate widely around a smooth trend. CBO projects stable growth 
rates, however, because the timing of those oscillations is impossitile to predict. 

Outpatient Services. Payments to outpatient facihties — sucn as hospital outpatient 
departments, dialysis facilities, and rural health clinics — fell by 5.5 percent in 1998 
and are projected to decUne another 6.G percent in 1999, Those reductions result 
lately from lower pa^rxient rates accompanying the transition to a prospective pay- 
ment system for hospital outpatient services. Outpatient payments are projected to 
rebound in 2000 and grow at annual rates of 7 peroent or mora for the rest of the 

Spending for outpatient therapy services and other outpatient ancillary services — 
including pharmaceuticals, durable medical equipment, and chiropractic care — rose 
only 0.7 percent in 1998 as a result of reductions in payment rates and a cap on 
payments for therapy services performed outside hospitals. Projected payments for 
nonphyucian professional services and outpatient ancillary services will grow only 
slightly in 19^ before taking off again in 2000, Annual spending growth is expected 
to average 11.3 percent from 1999 through 20O9. 

EFFECTS OF THE BALANCED BUDGET ACT 
In January 1997, CBO projected that e 

'-— -"""billion in 1997 to $288 bi 

ir CBO's estimate of the savings from the BBA, CBO estimated that 
the BBA would reduce net mandatory spending for Medicare by $6 billion in 1998, 
£41 billion in 2002, and $112 billion over the 1998-2002 period. As a result, in iU 
August 1997 analysis of the BBA, CBO projected that net mandatoty outiays for 
Medicare would grow to $247 billion in 2002, rather than the $288 bilBon projected 
the previous January (see Table 3). 

TABLE 3. Comparison of August 1997 and July 1999 Projections of Net Mandatory Outlays for 
Medicare 

(Br lisul year, in blllliins ot dollar^ 

mi 1998 1999 2C0D !l»l 3m 

J»[iinrjl997 ProlKlion 189 206 HE 250 261 2St 

Minus EflKts of Balanced Bufljrt Act (I -6 -16 -29 -20 -<1 
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2 billion and $21 billion, respectively, below the levels projected ii 
gust 1997. 

Whj have the projections changed? Each year CBO updates its budget projections 
to account for le^lative changM, updated economic assumptionB, and other new in- 
fbimation. Since the enactment of tm BBA, the only noticeable legislative effect on 
Medicare spending has been the modification of home health payment rates in- 
cluded in last year's omnibus appropriation bill (Public Law I0&-277). CBO esti- 
mated that legislation will increase Medicare outlays by $2 iaUitm in 2000 and re- 
duce them t^ $1 billion in 2001. CEO's current projections of inflation rates are 
■li^tly lowe- than they were in January 1997. Thoae lower inflation rates accovint 
fbr about $3 billion to $4 billion of the annual differences between the August 1997 
uid July 1999 prcnections. 

Much of the difiierence between the two sets of prqjectionB is attributable to new 
infbrmatita) — most notably the unantidpated slowing of spending growth in 1997 
and iras resulting from improved compliance with Medicare payment rules. In es- 
sence, the 1997 projections were too high because CBO did not anticipate the full 
ef!ect8 of Operation Restore Trust — Mecucare's pnwram to combat fraud. CBO also 
did not foresee the in^T^asing lag in 1998 and 1999 between when services are fur- 
nished end wnen payment is made. In addition, CBO assumed tliat a^ustments te 
Medicare+Choice payments to reflect the risks of plans' enrolleea would be made in 
a budget-neutral way rather than in a manner that would reduce spending. 

CBO has not revised its estimates of the effect of the BBA on Medicare spending. 
With the possible exception of the projections of the interim payment system fw 
home health agencies, CBO believes that its estimates of the Balanced Budget Act 
wov reasonable. 

CONCLUSION 

Although Medicare spending has slowed dramatically in 1998 and 1999, CBO ex- 
pects it to resume growing at an average rate of 7 percent to 8 percent in Uie decade 
after 2000. In particular, spending for home health services is likely to rebound 
after 2000, when the prospective payment system replaces the interim payment sys- 

Medicare spending is likely to grow even faster after 2010 with the influx of the 
baby-boom generation into the program. That growth is due both to the unprece- 
dented increase in prcwram enrollment and continuing increases in spending per en- 
rollee. Assuming no change in policy, the Medicare trustees project that Medicare 
spending will grow from about 2.5 percent of GDP in 1998 to 4.9 percent of GDP 
in 2030 as the last of the baby boomers enroll in the program. Suui an expansion 
in program spending poses an unprecedented challenge to policymakers and to the 
country. 

Mr. BlURAKIS. Thank you. Thank you, Mr. Crippen. 

Well, we have heard about the decrease in the rate of increases 
in Medicare spending. Waste, fraud and abuse. Ms. Eshoo certainly 
spoke regarding the area that you referred to, the coding. 

I might add that I have a son who is a primary care physician 
and when he opened up his practice he coidd not afford, as I was 
just telling Ms. DeGette, the computerized system. He had a man- 
ual system. So I spent probably the better part of a month in tds 
office trying to work up that system. I thought it would be a great 
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opportunity for me to lestm, too, just the grassroots and that sort 
of thing. And there was really quite a range in the coding. 

As tempted as I was to try to say, "Hey, this coding ought to be 
maybe something higher," he would not let me do it, and that is 
why he is struggling today. 

But there is quite a range there and you can see where there is 
an awful lot of room for people to take advantage of it, and I know 
that HCFA is awiire of that. 

In any case, we have heard about the money in that area. Obvi- 
ously we are £tll concerned. I know HCFA is concerned. We are all 
concerned with quality care and access to care. 

Let me just ask you if you know, and I know Dr. Ross, I think 
in your statement you made some sort of comment to the effect 
that there is really no evidence to date that beneficiaries' access to 
care has been impaired by the BBA. Is that correct, that you made 
that comment? At least it was in your written statement. 

Mr. Ross. Yes, yes. 

Mr. BiLIRAKIS. Well, let me ask the three of you if you know, re- 
ferring now to present access to care and quality of c£ire as affected 
by BBA and, in addition to that, how you might forecast that in 
the near future. In other words, it might be good today but you ex- 
pect that it might worsen or not change in any way whatsoever. 

Do you have comments. Dr. Ross? 

Mr. Ross. WeU, I think I would like to pick up on one point that 
Dr. Scanlon made regarding care in skilled nursing facilities, which 
is to try and relate the claims that we have heard against the re- 
ality. MedPAC does not see an issue today, in part because the sys- 
tem is still being phased in. But we are concerned about problems 
that down the road as we go to 100 percent, if we are not correctly 
matching costs and payments for the high-acuity groups. 

On something like hospital inpatient services, we have been veiy 
cautious. We have said for this year's operating update we think 
the current law is okay. We did not go beyond that because we are 
taking it, if you will, one step at a time. 

I think the thing that is frustrating for all of us, and Mr. Hash 
this morning alluded to it, is the absence of data to try and get a 
systematic assessment of what is going on out there. 

What we hear a lot about is what is happening to revenues. 
What we hear much less about is what Eire the responses to those 
revenue changes? What is that translating to in terms of lower cost 
growth, if at all? Are changes in cost growth coming from improved 
productivity and behavior changes we want or from avoiding cer- 
tain kinds of beneficiaries? 

So our efforts, along with some of the other agencies, are to keep 
the feelers out, to try to get an assessment, sponsoring surveys, 
talking to providers, teilking to beneficiary groups. I am not sure 
I want to make a prediction. What I am trying to say is that we 
are out there lookii^ at it. 

Mr. BiLlRAKlS. Dr. Scanlon? 

Mr. Scanlon. Our response has been that while access is not a 
widespread problem, the quality of information is such that we can- 
not be totally convinced that there are not instances where there 
is an access issue. So it has been always a qualified response. 
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There is also the aspect of it which is that the systems them- 
selves have not taken into account sufficiently the differences in 
patient needs and in particular, they have not accommodated the 
high-acuity patient. It applies to home health. It applies to the 
therapy caps. It applies to the skilled niu-sing facilities. Therefore 
it is very important that the systems be adjusted to try and serve 
those patients. 

Now we agree that as these systems are phased in, the con- 
tinuing adequacy of resources is a critical issue. There is a question 
of how much have we built into the base that will allow us to feel 
confident about that foundation. And, as Mr. Crippen indicated, the 
rapid growth that was going on before BBA may surest that we 
have built quite a bit into that base. 

Mr. BiURAKiS. Mr. Crippen? 

Mr. Criii>en. Mr. Chairman, just a moment because, as I said at 
the outset, CBO is less in the business than my colleagues here c^ 
looking at the outcomes of policy; we look at the inputs. But I 
would suggest you may have the most current data, both from 
being in the districts and listening to providers but also from what- 
ever you are hearing from constituents. 

One thing that I have been trying to watoh a little — just as an 
indicator — is how much constituent mail you are getting com- 

flaining about the inability to get care under these new rules? And 
do not know where that is at the moment. Certainly earlier in 
the year it wfis not very prevalent. 

But you have so many indicators probably that we do not have. 
We are dismayed by the lags in the data collection, but you have 
some current data of your own, 

Mr. BlURAKls. Thank you. Thank you, Mr. Crippen. 

MissDeGette. 

Ms. DeGettg. Thank you. 

Mr. Crippen, following up on this data collection issue, I am won- 
dering; I have heard all of you say we have inadequate data; we 
just have either one side or we have anecdotal evidence. 

What is the status of this data collection and what are we going 
to do in the mefuitime? 

Mr. Crippen. I will jump in here and tell you where we think 
it stands. There is always a lag in the data by a year or 2 — IS 
months. That lag is a little bit longer even now — unfortunately at 
a critical time when these policies are going into effect — because of 
all of the other activity going on to get computers compliant and 
all of that, with the turn of the century. 

So it is worse than usual at a time when you would like it to be 
better than usual. So we are relying, in part, on anecdotal evi- 
dence, although we are getting bite and pieces of a larger picture. 

As I said, if you look at the instant data we can get on how hos- 
pitals are coding diseases as I suggested, it seems to be that there 
is now what is euphemistically is called downcoding or a reverse 
creep. Over the years, the case mix-adjuster had been going up, 
and now it is going down. That is fsiirly contemporary date, so it 
suggeste, as part of a larger picture, but it is not a complete pic- 
ture. 

Ms. DgGette. Thank you. 
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I want to, Dr. Ross, ask you a question because you talked about 
the hospitals and you were kind of lumping the hospitals together, 
talking about the effects on them. I guess I would note we have dif- 
ferent kinds of hospitals. We have the for-profit hospitals, we have 
the public hospitals, the children's hospitals, we have the rural hos- 
pitals, and it seems to me £ill of them probably have different im- 
pacts and they probably have different needs. 

Would that not be accurate? 

Mr. Ross. Absolutely, there are different classes of hospitals. We 
also pay them in a number of different ways — operating capital, 
outpatient. 

Ms. DeGette. Okay, because one thing I have noted is that you 
folks say that implementing this outpatient prospective payment 
system is going to reduce payments for virtually all hospitals but 
it is going to have a much larger effect on specific kinds of hos- 
pitals. 

Is that accurate? And, if so, which kinds of hospitals? 

Mr. Ross. I am basing that statement on estimates that Health 
Care Financing has done in conjunction with its proposed rule on 
this, but it is on small, rural hospitals, it is on the cancer hospitals 
that you have heard about, it is on the teaching hospitals. 

Ms. DeGette. So would it not be fiur to say, then, that the out- 

Eatient PPS is somewhat uncertain at this point, since it has not 
sen implemented Mr. Ross. As we have learned with BBA in gen- 
ereH, that is true of any prospective system coming on line. One of 
the impacts possibly of the outpatient system that contributes to 
the uncertainty is how hospitals will respond now that they need 
to code for the purposes of^ payment, which they have not before. 

There is some feeling that as hospitals learn to code aporo- 
priately for the new system, some of those estimates of the reduc- 
tions may be a little overstated. 

Ms. DeGette. Now how is this data collection issue going to im- 
pact on our knowledge of the effect of the coding and how fast that 
IS being implemented? I mean is there a lag there? 

Mr. Ross. There will be a lag there, as well. 

Ms. DeGette. How long is that lag? 

Mr. Ross. I cannot answer that but I presume it will be probably 
a couple of years, again depending on now much is done m terms 
of a phase-in and what that phase-in looks like. 

Ms. DeGette. See, the problem I have is here we are. We are 
trying to pass laws, the administration is trying to enact regula- 
tions and when we have these data lags, we are really legislatii^ 
in a vacuum. 

I do not know if you are even the appropriate people to ask but 
do any of you have any thoughts how we could reduce this lag 
time? 

Mr. ScANLON. I think we have been trying, both MedPAC and 
GAG, in terms of looking at the outcomes of these policies to try 
and supplement the lack of data that comes from the administra- 
tive systems with the different surveys that we have done and the 
Inspector General has undertaken similar kinds of efforts. 

"riie problem in doing that is that those are labor-intensive activi- 
ties in whicJi we ftre able to contact relatively small numbers of 
providers. 
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Now I hope, in some respects, you can think about these efibrts 
as representative anecdotes. We go out and get random samples of 
anecdotes, but it does not guarantee for us that there are not other 
areas in which if we went there, we might identify a problem. 

This is the best information that we can provide you at this point 
in time. 

Ms. DeGette. Are you doing anything specifically to improve the 
data collection? 

Mr. SCANLON. Well, we are doing this type of survey effort. We 
have done it for home health agencies, wnich we finished in the 
early summer. We are doing it now for skilled nursing facilities. 
We are working to be able to use the information coming out of the 
administrative claims systems for home health as soon as it is 
available by processing the pre-BBA experience, rather than wait- 
ing until new data are available. 

We issued a report in May that used the most currently avfiilable 
data on home health and reported on the first quarter of 1998. So 
we are going to try to get you an update as soon as the data be- 
come available. 

Ms. DeGette. Maybe we will do the second quarter. 

Mr. ScANLON. Well, we like to aim higher than that. 

Ms. DeGette. Thank you. Thank you, Mr. Chairman. 

Mr. BiLlRAKls. Thank you. Mr. Burr? 

Mr. Burr. Let me ask all of you to comment on the general ques- 
tion of have our savings in Medicare been greater than those esti- 
mated when we passed BBA 1997? 

Mr. Crippen. I should probably take that one since we did the 
original estimates. Medicare spending is certainly lower than we 
anticipated, even after the BBA's passage and there is a table in 
my testimony, Table 3, that shows you what we thought would 
happen before and after BBA and what really did happen, at least 
up until this point. And the summary statement is tnat Medicare 
spending is about $20 bilhon lower a year than we anticipated 
poBt-BBA. 

But that does not necessarily say that there are more savings in 
the policy that you passed. It does turn out that Medicare spending 
is less than we expected, but £is Eikin to in 1997, as you know, we 
were not expecting post-BBA to have these kinds of surpluses fac- 
ing us. 

So without a change in tax law, we are still getting a lot more 
revenue than we thought. What has changed is underlying behav- 
ior, not necessarily the policy change that you voted for in 1997 on 
this or anything else. 

Mr. BVBR. Define "underlying behavior" to me. 

Mr. Crippen. Well, in the case of Medicare spending, we think — 
and again have some anecdotal evidence to suggest that — the wide- 
spread and very public attacks on fraud — and again that is not to 
say that all of the change is because there was that much fraud 
but it is the reaction of providers to those efforts that have made 
people more cautious. It slowed down the processing, causing peo- 

Ele to be more careful about the clsiims being filed. In the case of 
ospitals, it looks like there has been some diminution in the cod- 
ing to less expensive treatments or less expensive DRGs. 
flir. Burr. Utilization is up or utilization is down? 
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Mr. Crippen. Of? 

Mr. Burr. Health care. 

Mr. Crippen. I am not quite sure. How one measures it is not 
quite clear to me. 

Mr. Ross. It is up in some areeis and it is down in others. We 
have seen fewer claims, for example, for home health services; we 
know that. I believe physician services, that the volume is running 
about as one would project. 

Mr. SCANLON. One of the things that is very difficult to under- 
stand is that some of these patterns, if you look at the period be- 
fore the Balfinced Budget Act and you look at the home health, 
there \were areas of the country in which the use of services was 
declining when there were no constraints on the system and there 
were other areas where it was growing rapidly and there was no 
sense that there were differences in the beneficiary populations in 
these different areas. 

So one of the things that we have not been able to do is explftin 
why growth was going on before the Balanced Budget Act Eind what 
we have not been abls to do for you yet is explain what has hap- 
pened since then. 

What we have seen is a narrowing of the differences across those 
areas, which is consistent with what the Balanced Budget Act was 
attempting, but at the same time, we cannot tell you what is the 
right level and whether we are achieving it or not achieving it in 
particular areas. 

Mr. Burr. A reduction in home health could be because some 
people tightened their policies because of the fraud and abuse fear. 
It could be because some entities do not offer the services in the 
same way that they did before. It could be because seniors are not 
utiliziiu; the services that are available to them at the same rate, 
correct? 

Mr. SCANLON. Ail those are possibilities. 

Mr. Burr. All those are possibiUties and we do not know exactly 
the percentage each one plays, correct? 

Mr. SCANLON. That is correct. 

Mr. Burr. CBO did a reestimate in March on home care and 
found an additional $56 million of savings over and above what you 
had projected January 1996, which was $75 billion worth of sav- 
ings. 

If you did a report January of the year 2000, what do you think 
that you would find? 

Mr. Crippen. At the moment it would appear that our estimates 
of home care spending that we made last spring appear to have 
been too high again and that they will be lower tiiis year than we 
had projected back in the spring. 

Mr. Burr. And are you able to yet draw any conclusion as to wl^r 
that spending would be less than what you projected? 

Mr. Crippen. We do not yet have good clear conclusions. 

Mr. Burr. But it would fall in the three categories that we just 
talked about? 

Mr. Crippen. Oh, yes. Part of this, too, is in the implementation. 
There sire some agencies — and I cannot tell you exactly how wide- 
spread it is — maybe some of my colleagues can — in which the con- 
straint that is being asked of the home health industry is based on 
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an average per-patient cost, and it is being applied to each patient, 
rather than on an average in some cases. So that obviously will 
give you a much lower average cost. 

So there are some implementation issues, as well, going on out 
there but clearly we got wrong in the case of home health how 
much the policy would produce in terms of savings. But, as I am 
su^esting, there are lots of other things going on out there, as 
well, in addition to BBA. 

Mr. Burr, l^et me just ask the last question for all three of you 
to comment on. 

Is it important for an agency when they implement policy to have 
knowledge of what the congressional intent was and should that be 
included in their process of how they proceed on that le^slation? 
Or is everything 100 percent left, up to tneir interpretation? 

Mr. Ross. I am not sure you have the right panel here, 

Mr. SCANLON. I think you need our general counsel. 

Mr. Burr. You will be sufficient. 

Mr. SCANLON. My personal sense is that certainly an agency 
needs to take into account the sense of Congress in this. Now the 
issue, of course, is how to establish clearly the sense of Congress. 
And I do know that they attempt to be extremely faithful to the 
Btatutorv language. At lesist in my mind it has an extreme weight 
attached to it. 

But I do think a response from the general counsel would be ap- 
propriate for you £ind we would be happy to get it for you. 

Mr. BimR. Thank you. Thank you, Mr. Chairman. 

Mr. BlURAKIS. Mr. Brown. 

Mr. Brown. Thank you, Mr. Chairman. 

Mr. Bilirakis. Welcome back. 

Mr. Brown. I apologize for having to leave. 

There have been, I think perhaps in our districts, Mr. Burr hfis 
talked about being home and Mrs. Cubin £uid the chairman and all 
of us, about what we heard in the August recess and prior to that. 
At least in my case and I think in some others, we seem to hear 
perhaps the most from physical therapists and occupational thera- 
pists and speech therapists in what the caps, the $1,500 caps have 
meant to them. 

Some survey said that some 13 percent, one out of seven bene- 
ficiaries who need rehabilitative therapy will exceed the cap in a 
given year. 

Has GAG, Mr. Scanlon, exfimined the potential impact of the cap 
OQ beneficiaries, the $1,500, £uid the combining of speedi £uid phys- 
ical therapists and what that has meemt? 

Mr. Scanlon. We looked at it but as in other issues, we have 
been handicapped by the lack of current information regarding 
users of the cap. But the study that you referred to was actually 
done by MedPAC and it did involve looking at who would exceed 
the cap. 

However, the cap does not apply to people who use outpatient de- 
partments. So a smaller share than 14 percent is actually going to 
be affected in terms of not being able to access coverage, since out- 
patient departments are the largest source of therapy services. 

It is only if you were to seek services from an independent thera- 
pist or agency that you would be affected by the cap. 
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Furthermore, there is an issue that exists today, which is that 
HCFA has not been able to implement the cap as specified in the 
BBA in that because of the year 2000 computer problems, they 
have had to rely on voluntary compliance by providers. So it is pro- 
viders' responsibility not to bill beyond $1,500. That does not mean 
that a beneficiary cannot go to another provider and have services 
billed for by that other provider. 

Mr. Brown. Do you hiave evidence that that is happening? 

Mrs. CUBIN. If there is another provider. 

Mr. SCAIJLON. There is no information one way or the other on 
that. 

Mr. Brown. Do any of you have an opinion on aggregating the 
three and setting a figure so that there is more independence or 
more leeway in making rehabilitative decisions? 

Mr. SCANLON. I thiiUc our feeling is that the most important step 
here is to make this cap, if there is going to be a cap, based on clin- 
ical criteria so that differences in patient needs are taken into ac- 
count. A cap that is generous enough to provide therapy to people 
with more extensive needs may be very much too generous for peo- 
ple with very minimal needs. It provides no control over utilization. 

One of tl^ concerns about this service, as many other services, 
is that the pattern of growth before the ^ilanced Budget Act Is in- 
explicable. The independent agencies that exist in providing ther- 
apy are overwhelmingly concentrated in very few areas of the coun- 
try. Most of the rest of the country is relying upon outpatient de- 
partments and home health agencies for their services. 

Why there has been this concentration and why there was so 
much growth on the part of these agencies was something we did 
not understand but we were concemeid about. So the idea m impos- 
ing some controls seems to make sense. 

Mr. Ross. If I could follow up on that, MedPAC does not have 
specific recommendations on the caps but I just wanted to sort <^ 
draw the parallel here with what has gone on in home health, 
where once again you implement a payment system. It was not an 
individual-specific cap but an agency-specific, per-beneficiaty cap, 
with no adjustment for CEise mix, for differences among int^viduals. 
And we see what we get there and you can anticipate similar situa- 
tions here until you get the payments somehow or other to reflect 
differences in needs among the beneficiaries. 

So I think I can speak for the commission, saying that we are 
supportive of that in all instances, that we weint to take health sta- 
tus into account. 

Mr. Bbown. The home health IPS and the PPS for skilled nurs- 
ing homes, I hear over Eind over seem not to adequately cover the 
cost of caring for the sickest patients. Is it wise to continue imple- 
menting these new payment systems, given that fact, the fact uiat 
Uie sickest seniors may not receive the care they need? So should 
we discontinue? Should we change? What should we do? 

Mr. SCANLON. I do not think we should discontinue. I think we 
should work very quickly to refine. HCFA is aware of the problem 
with the skilled nursing facility prospective payment system and 
has commissioned work in order to identify how to adjust tile rates 
to deal with the higher acuity patient, and we thmk that that 
needs to be done as quickly as possible. 
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And fortunately, the interim payment system is scheduled to be 
replaced by the prospective payment system for home health, which 
will be able to discriminate in terms of patient needs and to adjust 
rates. 

Now I will not add to that sentence at this point accordingly 
luitii we see the system suid until we know that it is going to be 
able to deal with the differences in patient needs; until then we 
cainnot be satisfied. 

Mr. Brown. Comments from the other two of you about that? 

Mr. Crippen. I would just say again that my colleagues know 
more about the outcomes than we do, but the payment system for 
the skilled nursing facilities, for example, is based on 1995 data, 
although grown for other factors. But if the case mix of a particular 
provider has changed, particularly if the patient load l^s gotten 
more expensive, more expensive kinds of cUentele, then the 1995 
base will not represent adequately a payment structure for them. 

So agfun it is another way of sayli^ what my colleagues have. 
We need to be able to apply a case mix adjuster in order to update 
a base year, whatever year we choose it to he. 

Mr. Ross. And just on the home health, on the IPS, we MedPAC 
has noted that the timetable is pretty tight for getting the prospec- 
tive payment system in and as Dr. Scanlon says, we still have to 
wait and see what it is before we will know how well it is picking 
up on the high end. But our commission has recommended giving 
some kind of consideration to an outlyer system, at least under 
IPS, if for any reason it were to continue, and we have outlyers 
under FPS for inpatient hospital, too, for truly expensive cases that 
go bejrond what you can get out of your case mix adjuster. 

Mr. BiLiRAKiS. Ms. Cubin. 

Mrs. Cubin. Thank you, Mr. Chairman. 

First of £dl, I want all of you to know that I understand that the 
Congress passed a law that you have to implement. So please know 
that my mistration is not directed at you. I guess it is more di- 
rected at what I consider to be a lack of tmderstanding of condi- 
tions in areas like the area that I live in. 

I wanted to ask Dr. Ross first of all, was your response to Con- 
gresswoman DeGette that the largest cuts would be made in rural 
hospitals and a couple others, but rural hospitals specificedly? 

Mr. Ross. These are the HCFA projections for implementation of 
the PPS. Not the largest would be for sm2dl, rureil hospitals but 
they would be only among the classes of facilities that have large 
reductions. 

Mrs. Cubin. Okay. And foi^ve me for skipping around. I have 
been scribbling these questions all over the place. 

The government has accepted the concept in other areas that 
every person in America is entitled to some services. Let's take the 
telephone, delivering the mail. We all pay the same for postage. 
Even though it costs more to deliver on postal routes in Wyoming 
where the route might be 150 miles, as opposed to a 20'blocK area, 
we all pay the same Eimount. Electricity, everyone is entitled to 
electricity, even though we have to have a universal service fiind. 

What I am submitting to you is that I realize that costs in rural 
areas are higher because they are not as efficient as in urban areas 
and yet the policy that has been followed as far as health care is 
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concerned does exactly the opposite. It cuts money from rural 
health care providers, whether it is an agency or a physician or 
whatever. 

Let me tell you what we do in exchange for that, by the way. 
Where do you put the nuclear waste that is generated? We do not 
get one kilowatt hour of electricity from nuclear power in Wyoming 
or in Idaho — I guess Idfiho might get a httle— but nonetheless, 
where do those spent rods go? They go to us. 

So it all balances out in the end. And I think in a lot of areas 
the government, the administration — ^not this administration, all 
administrations — have seen the light that it is not ever going to be 
as effective, as efficient to provide services in rural areas as it is 
in urban areas, but nonetheless, people in rural areas have the 
same right to quality medical care that they do in urban areas. 

I want you to know for a fact, one of the reasons — and Mr. 
Crippen, you said that one of the reasons you think that the Medi- 
care expenditures are less is because there has been less fraud and 
abuse. Well, I am going to tell you what. The hospitals in Wyomin^r 
that are so small, when they get a letter from t^ Department (^ 
Justice or a doctor, they get a letter from the Department of Jus- 
tice presuming they are guilty, saying, "If you don't pay up front, 
then the consequences are going to be way worse than if you had 
if we find out that you were wrong." 

In Wyoming I say it is probably the only place on earth whrae 
you can make a long distance call, get the wrong number, and not 
only will you know the person that you reached but they wiU be 
able to give you the right number. 

My point is in Wyoming I do not believe that there is very mudi 
fraud. I believe that there could be a small amount of abuse with 
certain providers but a smstll number. And I believe that there can 
be mistakes made, and yet we are literally facing closing of nursing 
homes, closing of day care centers for adults. 

Dr. Ross, when you said that your findings are that Medicare pa- 
tients could find doctors, not in Wyoming. That is probably true— 
I believe you — in urban areas where there are plenty of doctors. 
But in Wyoming where there are not enough doc^rs, my husband 
is a primary care physician. He has not token a single Medicare 
patient that he ch^^es for — he has taken some that he takes care 
of for free — that he chaises for for years. 

So I have questions that I am going to submit. One of them ii 
I want you to justify for me the difference in the allowable Me^ 
care chai^ between urban areas and rural areas. Maybe these are 
questions I should have asked Mr. Hash but I would really like to 
work with you to just explain the differences that there are be- 
tween trying to provide health care in urban areas and rural areas- 

I do not think we need a hospital in every community, even 
though every community would like one, but we do need telemedi- 
cine. And now, with the cuts that are made in education, even tJie 
family practice centers that we have that take care of people "wbo 
CEmnot get doctors otherwise are threatened with being closed. 

I do not think that it is in any way negligence on your part that 
you are not aware of these critical situations, but I do think yov 
are not aware of them. 
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So you can each say something because I waited all this time to 
have my say £tnd I did not even Eisk one question. I have a bunch. 

Mr. Ross, I will just say you raise a lot of important issues and 
I will be happy to work with you on them. 

Mrs. CUBIN. Thank you. 

Mr. SCANLON. We would be very happy to respond to your ques- 
tions and also to provide you some of the work that we have done, 
which has — ^we have tried to take into account the particular cir- 
cumstances, the imique circumstsmces of rural areas. 

In the work that I talked about with respect to home hesdth care, 
our primary focus was on rural areas, feeling that in an area where 
there are either no agencies or one agency, that the impact of the 
BBA changes could have been extremely different than in an urban 
area. 

So we are sensitive to it but there certainly needs to be a lot 
more work done on the issue. 

Mrs. CuBiN. One last thing I want to say. You talked about the 
$1,500 cap on physical therapy and occupational therapy, that it 
was per provider. In Wyoming sometimes there is only one provider 
in a county that is bigger than the size of Mfiryland and Pennsyl- 
vania put together. Only one provider. 

Mr. SCAKLON. That is a reality. The hospital outpatient depart- 
ment is probably the m^or safety valve for rural areas because 
they are not affected by the cap. 

Mrs. CUBIN. But our physic£il therapists in many cases are not 
affiliated with the hospital. But my time is up and the chairman 
is giving me this look. 

Mr. BlURAKls. It is up. 

Mrs. CUBIN. Thank you very much. 

Mr. BiLiRAKis. That is the first time she has ever been concerned 
about the chairman's look. 

Dr. Scanlon, you referred to the increeises in the past in Medicare 
costs and you used the word "inexplicable." Can these fixes, the 
needed fixes, the fair fixes, take place without the concern, fear, 
risk, whatever the proper words might be, of going back to the in- 
enlicable? 

Mr. Scanlon. I think they can. I mean I think it is important 
that we think about the structure that we have identified in the 
Balanced Budget Act and understand how to refine it so that it 
produces the desirable outcome. We do not want to go back to the 
structure that we had before the Balanced Budget Act, which were 
systems which had incentives in there to produce excessive spend- 
ing and we saw the response being very consistent with those in- 
centives, and we do not want to return to the pre-BBA days. We 
want to refine what we have now to make sure that the program 
works effectively. 

Mr. BlURAKis. Well, thank you. I know that everything goes 
through CBO up here. The power that you guys have is amazing. 
You know, we do these things, BBA 1997, feeling that we are doing 
the right thing and for the most part, I think it was, but there is 
an awful lot of unexpected harm that took place, too. So I would 
hope that you would be a part of anything that we might do can 
we can use your wisdom in that regard. 
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As per usxial, we will have a number of written questions to you. 
I know that you are wiling to respond to them. Ag£iin as you heard 
earlier, we are sort of on hopefully a fast path here, so obviously 
the quicker we get the responses, the more help they can be. 

And I would also say that Mr. Gustafson and others of HCFA are 
in the audience, have listened to your testimony. He has made an 
awful lot of notes back there, Tom has, so hopefully you wiU have 
been of even more help than ordinarily. Thank you very much for 
being here. 

The third panel, finally, and these people are always disadvan- 
taged as the last panel because by then, naif the audience is gone 
or more and hardly siny members are here. You are very, very im- 
portant people to what we are trying to accomphsh nevertheless. 

Mr. Gail L. Warden, President and CEO of Henry Ford Health 
^stem, Detroit, Michigan. He is here on behalf of the American 
Hospital Association. I do not know whether Mr. Dingell — I know 
he is trying to get here. He is on his way and he would like to 
make his own introduction, I am sure. 

Miss Sally Rapp, independent owner of Saint Francis Extended 
Care, Pleasanton, California on behalf of the American Health Care 
Association. Miss Nancy Roberts, President and CEO of the Kent 
County Visiting Nurse Association, Warwick, Rhode Island on be- 
half of Visiting Nurse Association of America and National Associa- 
tion for Home Care. 

Dr. Richard F. Corlin, speaker of the House of Delegates, Amer- 
ican Medical Association. And Mr. David P. Holveck, CEO of 
Centocor, Melvem, Pennsylvania on behalf of Biotechnology Indus- 
try Organization. 

Again your written statement is a part of the record. We will put 
the clock at 5 minutes. Hopefully you can stay within that. And 
again our apologies for your sittii^ in that audience so very long. 
But again HCFA is here and they will be listening to you, in addi- 
tion to us. 

So I guess I am going to start with Miss Rapp if I may, because 
Mr. Dingell is not here please. Miss Rapp, if you would proceed, 
please. 

STATEMENTS OF SALLY RAPP. INDEPENDENT OWNER, SAINT 
FRANCIS ATTENDED CARE, ON BEHALF OF AMERICAN 
HEALTH CARE ASSOCIATION; NANCY ROBERTS. PRESIDENT 
AND CEO, KENT COUNTY VISITING NURSE ASSOCIATION. ON 
BEHALF OF VISITING NURSE ASSOCIATION OF AMERICA 
AND NATIONAL ASSOCIATION FOR HOME CARE; RICHARD t. 
CORLIN, SPEAKER OF THE HOUSE OF DELEGATES. AMEB- 
ICAN MEDICAL ASSOCIATION; DAVID P. HOLVECK. CEO, 
CENTOCOR, ON BEHALF OF BIOTECHNOLOGY INDUSTRY OS- 
GANIZATION; AND GAIL L. WARDEN, PRESIDENT AND CEO, 
HENRY FORD HEALTH SYSTEM, ON BEHALF OF AMERICAN 
HOSPITAL ASSOCIATION 

Ms. Rapp. Thank you, Mr. Chairman and members of the com- 
mittee for allowing me to appear here today. I would like to dmre 
with you concerns that I have about the impact of the 1997 Medi- 
care cuts on patients, their families and skilled nursing providers 
like myself. 
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My name is Sally Rapp and I am the owner of an independent 
skilled nursing facility in Hayward, California. I am here today on 
behalf of the American Health Care Association, which represents 
12,000 long-term care providers. 

Mr. Chairman, balancing the budget and controlling Medicare 
spending are laudable goals but we should not, we must not beil- 
ance the budget on the backs of our Nation's frail and elderly citi- 
zens. 

As you already know, the unintended consequences of the 1997 
budget deal are oeing felt in every comer of America by Medicare 
beneficiaries, their mmilies and caregivers. Studies show that 
Medicare cuts have been much deeper than Congress or the admin- 
istration expected. 

As a result of these cuts, stroke patients are beii^ forced to 
choose between learning to walk again or talk again. Amputees are 
being denied access to therapies that doctors consider essentieil to 
the rehab process and that these patients cert2iinly consider essen- 
tial to beii^ able to simply walk again. And patients with the most 
medically intense needs are waiting in hospitals for days, some- 
times weeks, to find a skilled nursing facility that can deUver nec- 
essary care. Often these patients are forced to use a facility far 
away from families or loved ones. 

Policymakers on both sides of the aisle agree that the Balanced 
Budget Act, in the way that it has been implemented, is a major 
and detrimental effect on Medicare beneficiaries. Sixty-five sen- 
ators have written to President Clinton acknowledging the severity 
(rf these cuts. The well respected chairwoman of the Medicare Pro- 
spective Advisory Commission, Gail Wilensky, has said and I 
quote, *^ongress £ind Medicare ofFicisiIs should devise some way of 
increasing payments to nursing homes for patients who need the 
most costly and extensive care.* I am here to ui^ you to take that 
action this year. 

I would like to give you just one example of how these cuts are 
affecting Medicare beneficiaries. Linda Jorgensen, who is in the au- 
dience today, is faced with the veiy real and painful effects of the 
arbitrary $1,500 therapy caps as she watches what they are doing 
to her fathCT. Linda is from Springfield, Virginia. Linda's father 
Victor, a steelworker and a decorated war veterEin, is battling Par- 
kinson's disease, the effects of a m^or stroke, and an unsympa- 
thetic Medicare policy. 

Her father is a resident of Potomac Center, a skilled nursing fa- 
cility in ^lington, Virginia. Before the Medicare cuts took enect, 
he had been on an intense regime of physiceil, occupational and 
speech therapy. But in February of this year Linda learned tiiat he 
bad already used two-thirds of his annual allotment of therapy 
under the new Medicare caps. Reluctantly, she and her father^ 
neurologist agreed to stop the therapy to ensure that they did not 
exceed Sie caps too early in the year. 

In Linda's case, her foresight was extremely warranted. Just a 



forced to pay for his essential speech therapy out of their own pock- 
et. 

D.qit.zeaOvGoOt^lc 



116 

Linda regards the caps as unfair and inhumane. I regard the 
caps as unfair and inhumane. How many Medicare beneficiaries 
like Linda's father Eire there across the country? How many people 
who expected Medicare to be there when they needed it have been 
let down, abandoned by the system that they have supported their 
entire lives since its inception? And for how long can we ask pro- 
viders to continue providing uncompensated care? 

The other challenge we face is the new prospective payment sys- 
tem for skilled nursing care. Implementation is having a dramatic 
impact on patients and families, forcing lay-offs of tens of thou- 
sands of caregivers across the country. As you know, we are con- 
cerned that the situation has worsened to the point that many £a- 
cilities will opt out of the Medicare program. 

I would like to comment briefly on the recent report from the Of- 
fice of Inspector General that A^. Hash commented on earlier this 
momii^ examining the issue of access to skilled nursing care. 

Despite the report's misleading headline, it shows quite dramati- 
cally that there is a serious problem with access to skilled nursing 
care. Perhaps most important is the report's fmding that nearly 60 
percent of hospital discharge planners agree that patients requiring 
extensive services have become more difficult to place in nursing 
homes in the past year. 

Our industry, like most industries, agrees to shoulder its fair 
share of cuts to help Congress achieve its goal to balance the budg- 
et. I do not think anyone on this panel this afternoon is asking that 
the $115 billion be restored to the system. However, the solutions 
I am proposing today are targeted to where the Balanced Budget 
Act has put patients at risk. 

The bottom line is that the deep cuts in Medicare create a clear 
and present danger to the Nation's elderly. The problems are crit- 
ical and require immediate attention. Let me outline what we be- 
lieve to be responsible solutions to these problems. 

Mr. BiLiRAKis. Can you 

Ms. Rapp. Quickly, I will. 

First, Congress should pass H.R. 1837, legislation introduced by 
Congressmen Burr and Pallone, to tri^er exceptions to the cape 
for tiiose beneficiaries most at risk, like \^ctor. I would like to ex- 
press my sincere appreciation to Congressman Burr and Congress- 
man Pallone for their leadership on this. 

Second, Congress, HCFA and MedPAC all recognize the new pay- 
ment system for SNFs ffiils to account for certain Medicare bene- 
ficiaries with high acuity conditions. Therefore Congress should 
enact Senate Bill 1500, which would address the disparity between 
the cost of providing medically complex services and funding Medi- 
care currently provides. 

Finally, Congress and the administration should take steps to en- 
sure that the transition to the new Medicare payment system does 
not unintentionally disadvantage providers or seniors. Simply put, 
providers should have the option to go to the Federal rate. 

Mr. Chairman and members of the committee, thank you for the 
opportunity to address you here today. 

[The prepared statement of Sally Rapp follows;] '■ 
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tunlty to share the concerns of skilled niirsing farality (SNF) providers as we navi- 
gate our wa J throu^ the challenges of the recently implemented Part B therapy 
ca^ and the new SNF prospective payment syst^n (PPS) brought about by the Bal- 
anced Budget Act of 1997 (BBA). 

My name is Sally Rape, and I'm the owner of an independent nursing facilit^r 
called St Francis Extended Care in Hayward, California. 1 speak today on behau 
of the American Health Care Association <AHCA}, a federation of 60 afoliated asso- 
datums representing over 12,000 non-profit and for-profit assisted living, nursing 
fiuilit?, and subacute care providers nationwide. 

Hr. Chainnan, contndling Medicare spending is a laudable goal, but the unin- 
teikded consequences of the most recent cuts in Medicare have E>een severe on pa- 
tienta, families and care providers. Two nuuor poli^ chan^ have hit the skilled 
nursing facili^ community with a "one-two punch" from which some providers may 
not recover. Even more important is that in many cases. Medicare beneficiaries who 
need care in nursing facilities are not getting access to that care. 

The arbitrary caji on Part B therapies set at $1500 per year has affected residents 
across the country in ways that clearly were not foreseen. The combined $1500 limit 
on speech therapy and physical therapy and the additional $1500 cap on occupa- 
tional therapy are threatening patient access to life-enhancing care. This is best il- 
hutrated by looking at a real life examples of how a Medicare beneficiary's life has 



First, I'd like to recognize Linda Jorgensen, who is in the audience with us today 
(recognize). You may have seen linda and her father on some recent television ads 
disnusing the challenges patients and families are facing as a result of the 
de^l997 BBA cuts. 

Lmda, a federal worker fiitim Springfield, Va., has been forced to suspend rehabili- 
tative therapy for her father, a retired steelworker and decorated war veteran, 
linda's father is battling Parkinson's disease, the effects of a m^or stroke and an 
unsympathetic Medicare policy threatoning the care he needs and deserves.A resi- 
dent of Potomac Center, a skilled nursing facility in Arlington, Va., her father had 
beea on an intoise regime of speech, physicfd and occupational therapy. But, in Feb- 
ruary, Linda learned he had already used up two-thirds of his annual allotment 
under the new caps. 

Rductantly, she and her father's neurologist agreed to stop the therapy for fear 
her father would need it more later in the year. She says she can't afford the ther- 
i^ herself. Now, she says, her father's limbs are becoming more rigid and he is 
in danger of losing mobility. 

Lmda regards the caps as inhumane. And she is on a personal campaign to let 
policTmakers know. 

Another example involves an 86 year-old woman named Frances. Frances owned 
her own hat making shop here in Northwest Washington. Frances had a stroke 
aarly this year and suffered &om right-side paralysis as a result She could not 
wa^ speak, or take care of herself in her activities of daily living such as bathing, 
catiiig, dressing, or toileting. She received physical therapy to teacn her how to waUt 
sgain, and was able to walk ^m her room to the TV room with a walker and a 
nurse aide behind her. Her speech therapy was helping her to releam how to swal- 
low and nieak again. Unfortunately, she exceeded tiie $1500 cap on June 23rd, and 
now the fadlify provides care to her without reimbursement and tries to stretch its 
s to prevent any decline. Frances also received occupational therapy which 



tau^t her bow to take a bath by herself, get dressed by herself (with help 
nam if needed), and toilet by herself. She had regained ir ' 
Unfortunatelv, Frances has also exceeded her o 
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is doing the best it can to care for their residente. but 10% have exceeded the 
q>eech^hysical cap and about 5% have met or will exceed the occupational therapy 
cap. Care for our nation's frail elderly is being rationed, and in many cases they 
are not getting the amount of therapy they neea. If aftor meeting the cap, a resident 
blls, is nospitaliEed and needs skmed therapy in the same calendar year, he/she 
could face a serious access problem in finding a home that wiU care for them for 
' ' ' s my appreciation to Congressmen Burr and Pallone for their 



leadership on addressing tlus problem. Medicare beneflciaries would benefit if Con- 
mas would pass S. 1837, legislation introduced by Congressmen Burr and Pallon ~ 
This legislation would address the arbitrary and capricious nature of the $1,500 a 
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nual caps on Part B outpatient rehabilitation services imposed bv Hie BBA. These 
caps were indwled withmit ttie benefit of data or hearings. Mr. Cnairmao. I assure 
you— meaking from the front lines of the skilled care community, no one who was 
part 01 this process could have intended this cap to create the kind of patient impact 
we're ceeing. Mr. Burr and Mr. Pallone's legisution would create criteria to tri^er 
exceptions to the caps for the sickest and most vulnerable Medicare beneGcianes. 
We unplore you to pass the Buir/Pallone bill (H.R. 1837) to allow for some excep- 
tions for these caps. 

The second blow of the one-two punch is the new prospective payment system 
(PPS) for SNPs. Implementation of the new PPS has had a dramatic unnact on pro- 
viders of skilled care. With a transformation of that magnitude, the need for correc- 
tive a4justinents along the way is inevitaUe. I come before you today to relay our 
coDcecns— and more importantly, to propose sdutims. 

Let me bring to your attention a recent re[MRt from the Office of Inspector Gen- 
eral (OIG) examining the issue of access to skilled nursing care. Despite the reports 
misleading headline and unsubstantiated conclusions, the report shows fairly dm- 
Tttatically that there is a serious problem with accett to akilled nursing home cart 
caused by the 1997 Medicare cuts. Here are some facts from the report: 

• "When asked which ^pes of patients have become more difficult to place in nurs- 

ing homes, the majority of discharge planners (66%) identify patients who re- 
qiure extensive senrjces," accwding to the OIG. "These types of patients typi- 
cally complex direct nursing care and extensive medicationB. They include pa- 
tients who require intravenous feedings, mtravmous medications, bacbeostomy 
care or ventilator care," the report says. 

• One-third of all hospital discharge plaimers said it was difficult to place Medicare 

patients in SNFs. 

• Sixty-five percent ot hospital diacharge plannere say PPS has had an effect on 

their abili^ to place patients. 
One thing is dear: nursing homes are reevaluating the extent to which Medicare 
resources will allow them to appropriatdy care for the nckest patients. The reniH 
is a vay real access inoblem to skilled nursiiijg services, specincally proven b; the 
OIG's own npart, mich is causing backups in bospitab throughout the countiy. 
This squeeze has put SNFs in a difficult situation, aiid we are concaved about the 
impact it will have on Medicare beneficiaries — specifically hi^-acuity patients. YtA, 
Mr. Chairman, the OIG's release of their report is a significant development because 
thcyVe served to prove the point that miyor dislocations have occurred as a retnilt 
of the PPS and its 8ubseq[uent implementation. Naturally, SNFs wiU be hard- 
pressed to continue to provide service when patients' costs of care exceed the re- 
souroea available. 

I want to shore with you a few examples of the difficulties SNFs are otperietidBg 
under PPS— r^xirts ftom the front-lines, if you will, in the akilled nursuw field- 
to illustrate the seriousness of the problems we face, and the real threat ofreduced 
access to skilled care. 

In Florida, Mrs. Y (89 years of age) arrived at a Lakeland SNF on March 26th 
to recover fix>m pneumonia and a chronic urinary tract infection. Due to her weak- 
ened condition she needed respiratory, physical, occupational and speech therapy 
phis IV antibiotics to gain the strength she needed to go home. Mrs. i returned to 
her home on May 17th thanks to the excellent care she received at the skilled nurs- 
ing facility; however, the Medicare system fiiiled to reirobuiae the skilled nur^ig 
fkdlily $20,000 worth of direct and ancillary care that were provided to Mrs. Y. so 
that she could return to health. This included $3,000 td phaiina^ costs alone. And 
even though Mrs. Y was in a high Medicare resource utilization group, ahe con- 
sumed over $360 more a day in respiratory, IV and other therapies thai) Medicare 
paid for. Yet, if she did not eet that care, she would have used np her Medicate 
days, then been forced onto Medicaid and probably stayed in the h<ane indefinitely. 
Staff at the center report that nearly half of their Meoicare discharges in a typical 
month consume an average of $8,000 to $10,000 in uncompensated care. Since Uie 
fsicility'B policy is to take all Medicare recipients regardless of acui^ level, the cen- 
ter's viability is continuing to be severely impacted by the BBA. 

In Ddaware, Mrs. D, an 86 year old woman, who was recently recovering foan 
an infection and heart problems in a Delaware hospital. She was ready for nurang 
homeplacement but. because of Medicare cuts, she had difficult locating a bed in 
a SNF\ and, as a result, she was forced to stay in the hospital an octra two weeks. 
Eventually, a provider ot&x^ to take her to a center in neighboring Maryland de- 
spite the fact that she needed an expensive IV antibiotics at a coat of $410 a day. 
Her Medicare level dictated the center would only be compensated $260 a day m 
her care. Since then, her doctor has also prescribed a $1,700 knee brace for which 
tiie center vill not be compensated. 
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In the state of Washington, a locally owned and managed independent provider 
Iterates a 30-b«d skilled nursing fadiify with a nearby hoB)iita]. The faali^ pri- 
marily serves short-term (usually leas than 20 days) high-acui^ patienta — many of 
iriiom were patienta in the hospital's ontology department. The fadtitr enabled pa- 
tioits to be treated by the hospital's doctors and eliminated the need for these very 
sick patients to travel between facilities. 

The result of PPS on this facili^ is unmanageable losses of between £20,000 and 
$40,000 per month. The unit is well-managed and has provided uninterrupted high 
quality care, but it cannot overcome the fact that so many of its patients are very 
bi(^ acuity and require, in many cases, expensive treatments and medications that 
are not compensated throufh the PPS rate. If Medicare cuts are not restored, the 
fadHt; antiapates it wiU he left no choice but to close its doors, creating access 
problems for its local Medicare beneficiaries. Additionally, the facility's functaons 
will have to be assumed by another facility several miles away. 

Tlie Medicare cuts that are denying beneficiaries access to care are not just affect- 
ing Medicare beneficiaries, but ateo are affecting our employees as well. The bleak 
outlook for SNFs — the "open-season on caregiveiB'' mentality that seems to prevail 
in some quarters — is turning away high qu^ty professional staff. These deep cuts 
have foruid layoffs of tens of thousands of employees. Mr. Chairman, the job of 
skilled care staff is challenging under any circumstances — but I can say with cer- 
tainty that these dramatic reductions add a new degree of difficulty in providing ac- 
cesa to high-quality care that Medicare beneficiaries expect and deserve. 

Aa you Know, we are concerned that the situation has worsened to the point that 
many facilities will opt out of Medicare altogether. These cuts are forcing t>oth inde- 
pendent providers and large national corporations to make difficult choices of 
whether to provide services in a system that does not provide adequate resources 
(br care. Thia means that Medicare beneficiarieB will have less access to needed 
care. 

Mr. Chairman, the bottom line is that the deep cuts in Medicare create a clear 
and present danger to the well-being of our nation's elderly. The problems are crit- 
ical and require immediate attention. I would like to outline what we beheve to be 
fidr solutions to four critical challenges — solutions that take into account the con- 
straints of Coi^ress and HCPA in implementing change. 

First: Medicare beneficiaries would achieve great relief if Congress would pass S. 
1837, l^islation introduced by Congressmen Burr and Pallone. Let me, again, C9(- 
press my sincerest appreciation to Congressmen Burr and Pallone for their leader- 
diip on this. 

^cond— Congress, HCFA and MedPAC all recognize that the new payment sys- 
tem for SNFs fails to account for certain Medicare heneficiaries with medically com- 
plex conditions. That is especially true for patients with high utilization of non-ther- 
apy ancillary services, such as prescriptions, respiratory care, IV antibiotics and 
memotherapy. AHCA supports S. 1500, the Medicare Beneficiary Access to Quahty 
Kuraing Home Care Act To date, there is no House companion, but we hope the 
House will follow the lead of Senators Hatch, Domenid, Kerrey, and Daschle, by 
supporting similar legislation. S. 1500 would identify where there are high-cost pa- 
tients in the PPS system and make payment add-ons to address the disparity be- 
tween the coat of providing medically complex services and the reimbursement 
M^care currently provides. 

Third, and to a certain extent also addressed by S. 1600, is the fact that HCFA 
and Congress should replace the current inflation rate update factor for SNFs with 
a more accurate measurement of the cost of services they are required to provide. 
This current market basket grossly understates the actual market conditions for 
SNFs because it understates the annual change in the coats of providing an appro- 
priate mix of goods and services produced by SNFs. SNFa have dramaticBlly 
changed the services we provide ana the acuity levels of the patients we care for. 
S. 1500 would restore to the SNF market basket the one percent that BBA cut in 
1996 through 1998. This would serve as an inflation catch up for SNFa. The minus 
Mte-percent would continue through 2001. 

Fourth and finally, PPS rates are based on cost reports that date all the way back 
to 1996. We beheve providers should have the option of maintaining the current 
blended rate for the second year of the PPS transition — currentiy 75% fadli^-spe- 
rifid25% federal — or elect to move to the full federal rate immediately. This would 
prevent facilities that changed the ^e and volume of Medicare services after 
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Mr. Chairman, as I conclude my remarks, I would like to convev to the Committee 
that we know tiie ooostraints that exist That is why we've worked so hard to put 
forward solutions that are realistic, reasonable, responsible and within reach. Each 
of the actions we recommend would restore fiinding that would ensure continued 
quality and access to care for Medicare beneficiaries. And that is why each of the 
actions we recommend should be adopted for the sake of the patients entrusted to 
our care. These aoluttona con only be achieved in a bipartisan fashion, and we look 
to your leadei^p. Our nation's seniors expect and deserve no less. 

Mr. Chairman and Members of the Committee, 1 thank you for the opportunity 
to be here today. On behalf of AHCA, I want to make clear our commitment to pro- 
vidinff high quality care to America's fi^ and elderly. The situation is critical, but 
it will eet worse unless Congress and the Administaation woric with providers to fix 
the system. 

Mr. BiURAKis. Thank you. Miss Rapp. 
Miss Roberts, please. 

STATEMENT OF NANCY ROBERTS 

Ms. Roberts. Thank you. My name is Nancy Roberts and I am 
the chief executive officer of Care New England Home Health. Care 
New England Home Health Division consists of two home health 
providers, Kent County Visiting Nurse Association and Kent Hos- 
pital Home Care. Both organizations are Joint Commission-accred- 
ited, not-for-proiit. Medicare-certified agencies located in Rhode Is- 
land. The agencies were officially linked in June of last year when 
the VNA joined Care New England Health System. Last year col- 
lectively the oi^anizations provided visits to nearly 10,000 patients. 

Mr. Chairman and memoers of the subcommittee, I am pleased 
to be here today to present testimony on behalf of the visiting 
Nurse Association of America and the National Association for 
Home Care. We are grateful for your holding these hearings £md 
considering changes to the Balsuiced Budget Act of 1997 that would 
stop the hemorrhaging of responsible home health providers and 
the consequent adverse effects on patients. 

The intent of Congress when it passed the Medicare home health 
provision in the Balanced Budget Act was to decrease rising utili- 
zation and reduce the associated expenditure. The leadership and 
members of VNAA and NAHC both agree that the policy changes 
were in order. However, we believe that the steps taken by the 
BBA have inadvertently penalized cost-efficient home health agen- 
cies and the patients they serve. 

According to HCFA's report in August 1999, nearly 26 percent of 
all home care agencies in this Nation have closed since the bal- 
anced budget passed. The experience in Rhode Island is similar, 
where 20 percent of the Medicare certified agencies have closed or 
dropped out of the Medicare program. Nationally, 15 percent fewer 
Medicare beneficiaries are receiving home health care services. The 
reduction in Rhode Island is even greater, where 22 percent fewer 
Medicare benc^ciaries are receiving care. 

To investigate the effect of the balanced budget on Medicare 
home health beneficiaries. Congress sought the input of both the 
GAO and MedPAC. In their reports to Congress in 1999, both con- 
firm that beneficiaries who are most costly to treat are those at 
risk of losing access to home hesilth care. 

MedPAC found that neariy 40 percent of the agencies surveyed 
responded that because of IPS, they no longer admit all the Medi- 
care patients who they previously would have admitted. Thirty per- 
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cent of the agencies reported discharging certain Medicare patients 
because of IPS. 

While neither report concluded that access to home health cEire 
had become a crisis, I would note that the reports were based on 
data irom the first quarter of 1998. 

A recent study conducted by VNAA of its member agencies par- 
alleled MedPAC's findings. While VNAs have historically made 
every attempt to admit all eligible beneficisiries regsu'dless of condi- 
tion or ability to pay, many VNAs are now selectively admitting pa- 
tients or must (^scharge patients ejirlier them the optimal time. 
Many VNAs have made the decision, a difficult decision, to dis- 
contmue their participation in the Medicare program, limit spe- 
cialty programs or eliminate rural service areas. 

The VNA and the home care department that I represent has 
managed to survive these turbulent times, but just bareW. We have 
reduced our costs by 25 percent. In order to achieve this level of 
reduction, clinical and administrative staff were cut, staff benefits 
and salaries were reduced, and some programs and patient services 
were eliminated. 

Despite these very, very deep cuts, the two organizations still 
lost over $1 million in fiscal year 1998. That represented 17 per- 
cent of the total budget. For these two not-for-profit organizations 
that depend and rely on charitable contributions, this loss was sig- 
niiicant and had direct negative impact on our communities and 
the patients we serve. 

As the number of home care providers diminishes, the access 
problem is exaggerated. It is not uncommon for a hospital dis- 
charge planner to call as many as a half a dozen home care pro- 
viders in search of someone willing to take a patient. Under IPS, 
agencies are staffing, and I will put in quotes, "just right." You 
may be familiar with the just-in-time method of inventory manage- 
ment. This is a tool where an organization wants to reliably get 
products in their plants just before the customer needs them in 
order to save inventory carrying costs. Well, to some degree home 
health agencies are being forced to employ just-in-time, just-right 
staffing. 

Because we are forced to employ this kind of method, just-right, 
just-in-time, there are memy days when we have limited staff ca- 
pacity and have difficulty responding to the unexpected increases 
m services. Unfortunately, that leaves many patients underserved 
due to hmited staffing ability, waiting for services that they des- 
perately need. 

Mr. BiLIRAKlS. Please summarize. Miss Roberts. 

Ms. Roberts. To help solve this dilemma, we find hospital dis- 
charge planners looking at reserving slots, scheduling patients in 
advance. Agencies establish cancellation lists. 

So when I hear that there is not an access problem, I have to 
wonder. I think it is easy to see that the real victims in this situa- 
tion are our patients and the communities that they serve. 

In conclusion, I would offer the following recommendations on be- 
half of the Visiting Nurse Association and NAHC. 

First, to eliminate the scheduled 15 percent additional cut sched- 
uled for October 1, 2000. Second, target specific resources through 
some sort of an outlyer provision to h^h-cost, high-need patients 
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to ensure that these eligible beneficiaries have access to needed 
home care services. 

Third, increase the IPS per-visit cost limit. And finally, provide 
relief from financially disabling overpayment. 

I thank you for this opportunity to offer this testimony. 

[The prepared statement of Nancy Roberts follows:] 

Prepared Statement of Nancy Roberts, President and CEO, Kent County Vb- 
iTiNG Nurse Association on Behalf of the Visiting Nurse Associations w 
Aherica and the National Association for Home Care 



My n 

and I am President and Chief Executive OfReer of the lunt Countjr Visituig Nurse 
Association (VNA), which is located in Warwick, Rhode Island. 

On behalf of the Visiting Nurse Associations of America (VNAA) and the National 
Association for Home Care (NAHC), I respectfully submit the following joist com- 
ments and recommendations for the pubUc record. 

The Kent County VNA is an accredited, Medicarecertified, communitybased home 
health and hospice agency, which was founded in 1908. Our staff of 175 consists 
of rtsistered nurses; physical, occupational and speech therapists; home care aides; 
medical social woricers; and clergy and volunteers. We often serve the most costly 
and chronically-ill patients in our community, regardless of their ability to pay. In 
1998, we visited over 6,000 patients. 

Mr. Chairman and Members of the Subcommittee, the Kent County VNA is com- 
mitted to providing quality home health care to all patients in the communities we 
serve. However, 1 am deeply concerned that the changes to the Medicare home 
health program made by the Balanced Budget Act of 1997 (BBA "97) threaten the 
viability ofmy agency and the cost-effident health care that we provide in our com- 
munities. I am grateful to you for your leadership in holding this hearing and for 
your consideration of legislation that would stop the hemorrhaging of responsible 

firoviders from the Medicare home health program and the consequent, adverse tt- 
bct on patients. 

The following data illustrate the dramatic changes that have occurred to the 
Medicare home health program since the passage of BBA'97: 

• According to HCFA data from its OSCAR fUes, as of August 16. 1999, there have 

been 2486 home health agency closures, nearly 26% ofall home health agencies 
in the United States. 

• ^proximately 645,270 fewer Medicare beneficiaries received home health serv- 

ices in 1998 than in 1996. The change represents a 15.2% reduction in patienU 
served. 

• Home health reimbursement has decreased 29% since 1996. 

• Medicare home health spending is now projected by the Coneresaional Budget Of- 

fice (CBO) to be reduced by $48 billion over five years (FY 1998 2002) rather 
than by $16.1 billion as initially projected at the time BBA'97 was passed. 

• In 1997, home health care represented only 9% of Medicare but was slated for 

about 14% of the reductions in Medicare spending. Currently, the home health 

proeram comprises less than 7% of the M^care program and is now projected 

to absorb 24% of the Medicare cuts between FY 19982002. 
What do these numbers mean in terms of beneficiaries' access to home 

healthcare? 
Congress passed the BBA'97 Medicare home health provisions to control expendi- 
tures and utilization. VNAA and NAHC agree that policv changes were in order; 
however, we believe that the steps taken by BBA'97 inadvertently penalized cost- 
effident home health agendes and patients. 

To investigate the enect of BBA 97 on Medicare home health beneficiaries. Con- 
gress sought the input of both the General Accounting OfSce (GAG) and the Medi- 
care Payment Advisory Commission (MedPAC). In their 1999 reports to Congress, 
both the GAO and MedPAC confirm that the benefidaries who are most costly to 
treat are at risk of losing access to home health care. While neither report conduded 
that access to home health care has become a crisis, it must be noted that the re- 
ports are based, for the most pprt, on data from the first quarter of calendar year 
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admitted previously, and about 30 percent of agencies reported discharging certain 
Medicare patients because of the IPS." Discharged patients were primanly those 
with chronic care needs who required a large number of visits and were expensive 
to serve. 

In ite June 1999 report, MedPAC states, The case-mix ac|]usted PPS [prospective 
payment system] being developed will not take effect before October 2000. In the 
meantime, an exclusion policy for very expensive patients could be implemented." 
The Commission suggests allowing agencies to exclude a small portion of their pa- 
tients from the aggregate per-beneficiary payment limits to ensure that these bene- 
ficiaries will have access to needed services. 

Two alarming outcomes of the IPS were revealed in a recent survey by VNAA of 
its members. While VNAs have historically made eveiy attempt to admit all eligible 
beneridaries regardless of condition or ability to pay, many VNAs are now selec- 
tively admitting patients or must discharge patients earlier than the optimal time 
for (Uscharge. Many of the VNAs that responded to the surv^ made the diflicult 
dedsian to discontinue participation in the Medicare program or eliminate rural 
service areas. 
Recommendatloiu; 

VNAA and NAHC understand the need for Conrareas to make prudent decisions 
with re^>ect to changes in the Medicare program. We also believe that the highest 
priority must be to target resources to ensure that beneficiary access is protected, 
and thiat the vital home health infrastructure be stabilized so that it is positioned 
to respond to fiiture needs of the disabled and elderly. For this reason, we have put 
a hi^ priority on legislation that would: 

1. Eliminate the 16% additional cut scheduled for October 1, 2000; 

2. Target specific resources through some type of outlier provision to higfa-coet, 

heavy needs patients to ensure that eligible beneficiaries maintain access to 
needed home health services; 

3. Increase the IPS per-visit cost limit; and 

4. Provide relief from fuiancially disabling overpayments. 

These proposals are in keeping with the concerns that the GAO and MedPAC 
have outlined and that led memt^rs of this Subcommittee and others in the House 
and Senate to reexamine the home health program changes. The following informa- 
tion provides more detail and rationale for each of these recommendations. 



Under the BBA97, expenditures under a PPS were to be equal to an amount that 
would be reimbursed if the cost limits and per beneficiary limits were reduced 15%. 
Even if PPS was not ready to be implemented on October 1, 1999, the Secretary 
of Health and Human Services was required to reduce the cost limits and per bene- 
fidaiy limits in effect on September 30. 1999, by 15%. The Omnibus Consolidated 
and Emergency Supplemental Appropriations Act (OCESAA) delayed the 15% re- 
duction fiMT all home health agencies until October I, 20O0. 

Congress, HCFA, and home health care providers have looked to PPS as a pos- 
sible escape from the draconian changes imposed through IPS. However, the method 
for calculating PPS rates requires HCFA to set payment at levels that will lead to 
total home health expenditures that are 15% less than under IPS, This means that 
the PPS payment rates would exacerbate the growing access problems of today, 

NAHC and VNAA believe that the 15% expenditure cut to Medicare home health 
outlays on October 1, 2000, would close down a substantial percentage of home 
health agencies that have so far survived the IPS. HCPA's August 5 regulation on 
the new home health cost limi t-" predicts that 93.5% of surviving home health agen- 
das will exceed their FY 2000 per-benefidary cost limit or per-visit cost limit. In 
addition, the average agency wUl have to repay HCFA 12% of its Medicare costs. 

Home health providers — who have already experienced an average 29% reduction 
in reimbursement since the BBA'97 (even with the passage of OCESAA)— are strug- 
gling to keep coats under the per-visit and per-beneficiary cost limits and repay IPS- 
related overpayments. With an additional 15% cut, beneficiaries in many areas of 
the country would lose access to home health services, and for beneficiaries in many 
rural counties, this loss would be the loss of any type of local health care. 

The 15% expenditure cut is not needed to meet BBA'97 savings goals; CBO esti- 
mates that reductions in home care through 2002 will exceed BBA '97 goals by $32 
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In addition to the 1999 GAO and MedPAC reports on beneficiary access, a 1998 
study conducted by The Lewin Group entitled "Implications of the Medicare Home 
Health Interim Payment System (IPS) of the 1997 Balanced Budget Act," and a 
1998 study by the Center for Health PoUcy Research of the George Washington Uni- 
versity entitled "Medicare Home Health Services: An Analysis of the ImpUcattont 
of the Balanced Budget Act of 1997 for Access and QuaUt^," both found that IPS 
curtails access to covraed services for the sickest, most frail Medicare patients. 

The IPS aggregate per-beneficiaiy limits, based on 199394 data, deaiiy do not re- 
flect the increase in severity of most home health agencies' case-mix populations 
since that base period. In addition, technological advances in recent years have vast- 

S expanded the scope of services that can be provided to Medicare beneficiaries in 
eir homra. Services such as parenteral and enteral nutrition, chemotherapy and 
care of ventilator/trach-dependent patients, which used to be provided only on an 
inpatient basis, can now be provided in the hwne, thus reducing the need nn- intve 
costly hospitalization. These services are costh for the home hralth agency to pro- 
vide. These services often require nursing staff who have had additumal training in 
administration of drugs and procedures, as well as patient monitoring. In addition, 
such services re^fuire prolonged visits in the patients' homes, as well as high stand- 
by costs, extensive case management, transition discharge planning and other ac- 
tivities that add fiirther to the cost per visit 

Through an outlier parent, additional resources can be targeted to those pro- 
viders that care for the tugh cost patient. An expenditure limit on outlier payment* 
ensures fiscal soundness, 
Hecommendatton *3: Increase the IPS per-vlsit coet limit. 

BBA'97 reduced the per visit cost limits from 112% of the mean to 105% of the 
median per visit costs for fi«e-Btanding agencies. IPS forces providers to reduce tht 
total number of visits delivered by patients. However, as the number of visits de- 
creases, costs per visit go up. Under the 1998 OCESAA, the per visit limits wen 
raised from 105% to 106% of the median. This 1% increase was insufficient to hdp 
HHAs who are i^>erating under cost limits that have been reduced from 14-22% 
under BBA97. The current cost limits are inadequate to cover the costs of providing 
care and to account for the increased administrative costs of participation in the 
Medicare prc^ram due to HCFA's regulatory initiatives. Agencies in rural areas and 
inner cities have been particularly hard hit by reductions. Their costs tend to exceed 
national avera^s because of longer travel times between visits, hi^er wages result- 
ing from the hngering personnel shortages in rural areas, or security escorts and 
language translators in the cities. 
Recommendation #4: Provide relief from flnancially disabling. 

BBA '97 did not require HCFA to publish information on calculating the pM* visit 
limits until Januaiy 1. 1998, even though the limits went into effect b^inning Octo- 
ber 1, 1997. Likewise, HCFA was not required to publish information related to cal- 



culation of agencies' annual aggregate per beneficiary limits until April 1, 1998, de- 

aite an October 1, 1997, start date. More than a year after IPS bcrnn, many agen- 
m had not vet received notice fmm their fiscal intermediaries (Fls) providing the 



lected to opera 
d occurred so . 

many agencies were not able to atiiMst to avoid overpayments. More importantly, 
overpayments developed because mMt agencies continued to provide medically nec- 
essary health care within the scope of the Medicare benefit rather than terminate 
care to patients. 

Tlieee overpayments are not the result of abus« or inefficiency. Rather, most over- 
payments have occurred because HHAs continue to serve high-cost patients witt^n 
the scope of Medicare covera^ and the [layinents have already been used to provide 
legitimate needed care to eligible beneficiaries. Without some relief tnm these over 

Byments, it can be expected that agents closures, and the attendant access prob- 
ns, will accelerate. 
Ooerpayment Belief 

HCFA maintains the authori^ to nant extended repayment plans to any provider 
receiving an overpayment from the Medicare program. However, the current state 
of determinations regarding eligibility for extended repayment plans is rife with in- 
consistency, subjectivity, and confusion. Recentiy, HCFA communicated to the Con- 
gress and Uie public tnat it had modified the extended repayment plan process to 
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authorize automatic approval of three-year repayment plana. In fact, home health 
asendee have bad great difficulty aecuting even 12-month rapayment plans, let 
ucme the newly authwized three-year repayment schedule. Further, the clairoed in- 
terest free nature of the repayment plans has proven illusot? as it has been afforded 
<«ly to those few home health agenaes where the overpayment has been determined 

Biot to filins of the flnrnml coat report We ask the Subcommittee to ensure that 
CFA imme^ately issue darifyins standards which spedfically authorize automatic 
three-year repayment plans for all ^es of IPS-retated overpayments and that re- 
pajnnent plans oe maae availaUe on an interest free basis to the extent allowable 
under current law. 
ODerpa>'ment Compromiaea 

HCFA has the authority to compromise the collection of Medicare overpayments. 
At no time in the Medicare program has there been a more appropriate cir- 
cumstance for exercise of this compromise authority. 

HCFA has chosen not to process overpayment comprcnnise requests at this point 
The delay in processing these requeata virtually guarantees that the requesting 
home heuth agen<7 will be at high risk of closure. The Subcommittee abouU strong- 
fy recommend that HCFA utilize its overpayment compromiBe authority on on expe- 
mted basis in order to resdve the inequities created urough the implementation of 
thoIPS. -« r- 

IS-Minute Increment Reporting 

DBAd7 required that daims foe home health services tm or after Juljr 1, 1999, 
must contain a code that identifies the length of time for each service visit, meas- 
ttied in I6-minute increments. HCFA issued instructions to the FIs on February 18, 
1999, directing them to initiate necessary steps to implement this new billing re- 
quirement for all HHAs parddpatins in the Medicare/Medicaid programs (Trans- 
mittal No. A-99). HCFA has alfowed for a grace period fbr compliance until Sep- 
tember 30, 1997. 

This new administrative burden imposes a complex time-keeping requirement for 
agendes to stop the in-home dodc when an interruption in active treatment occurs. 
The HCFA transmittal defines the "time of service visit" to bean at the beneficiary's 
place of residence, when delivery of services has actively began. Agendee must 
count the number of 15-minute intervals. 

^le time counted must be actual treatment time. However, in-home time rep- 
resents cmly a portion of the total time invested by an agency in caring for a patient 
Numerous activides required by the Medicare Home Health Conditions of Pardcipa- 
tton and needed to ensure effective patient caie are often times performed outside 
the home, induding communicatian with physicians and family members, coordina- 
tiOD <^ services with other home health personnel and community agendes, care 
plaiming, and clinical documentation. In order for home care treatment time to be 
meantngnilly quantified, visit time must be better defined and recognized as only 
part of Hie resource cost involved in providing home care services. 

Neither Congress nor HCFA has indicated how this information will be used. Its 
vohie is questionable in light of the ongoing move from a per-visit reimbursement 
system to prospectively set per-episode payments tliat are not tied to number of vis- 
its or visit length. In light of the subst^tial finandal and administrative strains 
already being experience by agencies, we urge you to revisit ttiis requirement. 

Thank you oeaiii, Mr. Chainnan, for the opportunity to present our views. In clos- 
ing, we urge the Subcommittee to recognize the seriousness of the situation and 
pass l^islation this year. Last yeai^s provisions that were included in OCESAA 
were helpful in that the 16% cut was delayed for one year, the periodic interim pay- 
ment (PIP) program was extended until October 1, 2000, and the cost limits received 
adnot atljuatments. However, we are now faced with the identical situation of hav- 
ing to face a 15% cut in reimbursement and a discontinuation of PIP one year from 
now. The cost limits are still severely low and do not enable the m^ority of agendes 
that have survived the IPS to care for the most chronically-ill patioits. You and the 
Subcommittee have our gratitude far bringing home health issues to this level of 
conaideratiDn. We look forward to working dosely with you to resolve these issues. 
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HOME HEALTH AGENCY CLOSURES^ 

10(1/97 through 8/18/99 

Health Care Financing Administration ^^ 
Online Survey Certification and Reporting {OSCAR) Data ^f 
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43 


g" 




" 





'As raportod by the General Accountins Office. September 1 993 (GAO/HEH 8-93-238) 
**As reported by the General Accounting Office. May 1999 (GAO/HEHS-99-120} 



Home health agency closures continue to accelerate since Ibe Implernentation of the Interim 
p^ment system (IPS) on October 1, 1997 



Home Health Agency Closures 
10/1/98 through 8/18/99 
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Mr. BlURAKls. Thank you very much, Miss Roberts. 
Dr. Corlin. 

STATEMENT OF RICHARD F. CORLIN 

Mr. Corlin. Thank you very much, Mr. Chairman. My name is 
Richard CorUn. I am a gastroenterologist in private practice in 
Sfinta Monica, California and I am also speaker of the AMA's 
House of Delegates. We appreciate the opportunity to provide the 
subcommittee with our views on the needed improvements to the 
Medicare sustainable growth rate system, the SGR. 

The SGR, enacted under the Balanced Budget Act of 1997, is a 
target rate of spending growth for physicians' services. It is cal- 
culated each year on the basis of four factors: medical inflation, 
changes in Medicare fee-for-service enrollment, GDP growth per 
capita, and changes in spending due to law and regulation. 

There are serious problems with the SGR and MedPAC has rec- 
ommended four Eireas of improvement. We urge Congress to enact 
these SGR refinement into law this year. 

The four improvements needed are, No. 1, there must be a re- 
quirement to correct HCFA's projection errors and restore the $3 
billion SGR shortfall resulting from these errors. No. 2, the SGR 
must be increased to account for physician costs due to adoption of 
new technologies. 

No. 3, measures must be implemented to curtail volatility in phy- 
sician payment rate and avoid steep cuts in the future. And No. 4, 
HCFA and MedPAC must be required to provide information and 
data on payment updates. 

Our testimony today will focus primarily on two of these four 
needed SGR refinements: HCFA's projection errors and the need to 
increase the target above GDR growth. 

HCFA must correct the projection errors in the 1998 and 1999 
SGR £md should be required to correct projection errors each year 
as actual data becomes available. Our view is totally in accord with 
MedPAC's recommendation. We recognize that HCFA has to use 
estimates to calculate the SGR for the coming year and as a result, 
physician payment updates are not based on actual data but on 
projected data, which has so far proven to be erroneous. 

In the first 2 years of the SGR, erroneous HCFA projections have 
already short-changed physician payments by more than $3 billion. 
For example, in establishing the 1999 SGR, HCFA projected that 
Medicare managed care enrollment would rise by 29 percent in 
1999. This error led to a projected drop in fee-for-service enroll- 
ment and a negative 1999 SGR. Data now shows that managed 
care enrollment has increased only by 11 percent and this means 
that physicians are caring for over 1 million more patients in the 
Medicare fee-for-service system than are accounted for by the SGR 
statement by HCFA. 

The earlier statements, with all due respect, made by HCFA that 
they have the ability to erroneously make an estimate but do not 
have the legal right to correct their own estimates are simply be- 
yond the limits of credulity. I might point out, Mr. Chairman, that 
the highest amount of shortfall in any State was to the State of 
Florida, whose beneficiaries' physicians had a shortfall of $265 mil- 
Uon. 
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In addition, the SGR needs to be set at GDP plus 2 percentage 
points, the way it was originally intended to take into account two 
main factors responsible for increasing health care costs: advances 
in technology and an aging population. 

Under the Balanced Budget Act of 1997, the SGR limits growth 
in the use of health care services by the elderly and disabled pa- 
tients to the rate of growth of the GDP. We know and CBO fore- 
casts confirm that GDP growth in the next decade will lag behind 
growth in patient needs for health care services. Thus, no matter 
how cost-effective physicieins are in our care for our beneficiaries, 
Medicare physician payment rates are virtually guaranteed to de- 
cline imless these corrections are made. 

MedPAC has recommended that the SGR include a factor higher 
than GDP to account for, emd I quote, "cost increases due to im- 
provements in medical capability and advances in scientific tech- 
nology." We strongly agree with MedPAC. 

We also urge Congress to consider a long-term approach to set- 
ting an appropriate growth target. For instsmce, Congress could re- 
quire the Agency for Health Care Polic^^ £uid Researdi to study the 
impact on utilization of No. 1, advances in technology. No. 2, aging 
and other changes in the characteristics of Medicare enrollees, and 
three, shifts in sites of service and a report be made on this study 
to MedPAC. 

Other serious problems with the SGR must also be addressed 
and they are explained in our written testimony. 

Physicians, regfu-dless of our specialty, are imanimous in our 
concern that payment cuts due to flaws in the SGR, on top of more 
than a decade of previous cuts, could threaten our ability to con- 
tinue to offer our Medicare patients the finest medical care in the 
world. Thus the SGR sjrstem must be fixed and it must be fixed 
thisyear. Thank you, and I yield the balance of my time. 

[The prepared statement of Richard F. Corlin follows:] 



The American Medical Association (AMA) appreciates the opportuni^ to present 
to tfaiA Suboommittee our views concerning impmvemeats to the Mediure sustain- 
able growth rate <SGR} system for physicians services, and appreciates the Sub- 
ccHnmittw'a focus on this important issue. As Congress prepares to consider Bal- 
anced Budget Act (BBA) refinements and Medicare reforms, the AMA urges indu- 
■icn <rf improvements in Medicare's SGR system in any legislation approved by the 



Enacted under the BBA, the SGR establishes a target growth rate for Medicare 
spending on physician services, then annually adjusts payments up or down, de- 
pending on whether actual spending is below or above the target. The SGR system 
ma intended to slow the projected rate of growth in Medicare expenditures for phy- 
sidans' MTvices. 

Physicians are the only group subject to this target, demite the fact that Medicare 
■pending on physician services has been growing more slowly than other Medicare 
benefits. Although the BBA included measures to slow projected growth in these 
other benefits, Uie Coi^ressional Budget Office continues to forecast much higher 
average annual growth rates for other services than for physician services over the 
next decade. In contrast to annual growth in outlays of 4.6 percent for inpatient hos- 
pital services, 6.7 percent for skilled nursing fadhties, 6.5 percent for home health, 
mmI 14.6 percent for Medicare+Choice plans, average annual growth in physician 
BtTvices is projected at only 3. 1 jiercent from 2000-2009. 

I%3rBkians were subject to significant and disproportionate Medicare payment 
cuta prior to the BBA, yet we have never abandoned our elderly and disaued pa- 
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tiraite. Prom 1991-97, physician payment updates already had slipped 10 percent 
below growth in medical practice coata. 

In its March 1999 Report to Con^vae, the Medicare Payment Advisory Commis- 
sion (MedPAC) identified serious problems in the SGR system and recommended 
significant improvements to it. The AMA and the national medical specialty sod- 
etiea share MedPAC's concerns and believe that improving the SGR is a critdcal 
component of efforts to ensure that the 85 percent of Medicare beneficiaries who are 
enrolled in the fee-for-service program continue to receive the benefits to which they 
are entitled. 

Specifically, the physician conununi^ is concerned that the growth limits in the 
current SGR ayatem are so stringent that they will have a chilling efiiect on the 
adoption and difiusion of innovanona in medical practice and new medical tech- 
nologies. In addition, we are concerned that the Health Care Financing Adminiatra- 
tioo (HCFA) did not revise the projections it used in the 1998 SGR when date 
proved HCFA erroneous- Further, HCFA stated it will not correct 1999 SGR errors 
without a congressional mandate, despite that in the first two years of the SGR, er- 
s HCFA estimates have already shortchanged the tai^t Iw mora than $3 bil- 



HEDICARE PHYSICIAN PAYMENTS AND THE BALANCED BUDGET ACT 



reflects tiie ph^sidan work, practice expense and professional liability insurance 
coste involved m each service. The relative value for each service is multiplied by 
a dollar conversion factor to establish actual payment amounts. The conversion fac- 
tor is required to be updated each calendar year, which involves, in part, estab- 
lishing an update adjustment factor (UAF) that is adjusted annually bv the SGR. 
MedPAC recommends, and the AMA agrees, that Congrass revise the SGR system 
as follows— 

• The SGR should include a factor of growth in real ^ss domestic product per cap- 

ita plus an allowance for coat increases due to improvemente in medical capa- 
bilities and advancements in scientific technology, 

• The Secretan should be required to publish an estimate of conversion factor up- 

dates by March 31 of the year before their implementetion; 

• The time lags between SGR measurement periods should be reduced by allowing 

calculation of the SGR and update adjuatinent factors on a calendar year ba^; 

• HCFA should be required to correct the estimates used in the SGR calculatioas 

eveiT year; and 

• The SGR should reflect changes in the composition of Medicare fee-for-service en- 

rollment. 

THE SUSTAINABLE GROWTH RAT^ SYSTEM 

The SGR system was enacted under the BBA and replaces the Medicare Volume 
Performance Stendard system, which had been the basis for setting Medicare con- 
version factor updates since 1992. The SGR sets a target rate of spending growth 
based on four factors: changes in payments for physician services before l^slative 
adjustments (essentially inflation); changes in Medicare fee-for-service enrollment; 
changes in real per capita gross domestic product (GDP); and an allowance for legis- 
lative and regulatoiy factors afiectins physician expenditures. Growth in real per 
capite GDP represents the formula's allowance for growth in the utihzation of phyai- 



annual growth in utihzation c? services per beneficiary to the same levS as annual 
GDP. Physician payment updates depend on whether utilization ravwth exceeds or 
falls short of the target rate. If utilization fpvwth exceeds GDP, uien payment up- 



dates are less than inflation. If utilization is less than GDP, payment updates are 
above inflation. 

Because of the serious problems with the SGR system, as discussed below, four 
improvements must be induded in legislation to fix the SGR: 

• There must be a requirement to correct HCFA's projection errors and to restore 

the $3 billion SGR shortfall resulting from these errors; 

• The SGR must be increased to account for physidan costs due to adoption of new 

technology; 

• Measures must be implemented to curtail volatility in physician payment rates 

and avoid steep cuts in the future; and 
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PROBLEMS WITH THE SGR SYSTBH 

Of the needed improvements listed above, we wish to focus on two mqior problems 
with the SGR. First, there is a 'projection error" problem. Specifically, in deter- 
mining the SGR each year, HGFA must estimate certain factors that are used to 
calculate the SGR. In the first two years of the SGR system, HCFA has seriously 
miscalculated these factors, and thus physicians have been shortchanged by several 
billion dollars. In addition, these projection errors will continue each year, and the 
resulting shortfalls will be com^unded. 

The second major problem with the SGR system is that it does not allow growth 
in physician payments mifiicient to account for physicians' costs due to technological 
innovations. 

In addition, as discussed above, there are other pnfclems with the SGR system, 
which we have separately addreaaed below. 

Unlike s(»ne otlier Medicare payment issues, the problems with the SGR svstem 
and their solutions are a matter on which the physician community is unifiea. Na- 
tional organisations representing diverse medical specialties, includinfc surgeons, 
primary care physidans and others, as well as organizations rqiresentuig medical 
coUegee and group praetdees, have been working closely together with the AMA to 
address theae complex issues. On behalf of the entire physician communi^, we are 
asking Congress to take the necessarv steps to assure uiat we can continue to afford 
to provide our Medicare patients with the beat medical care available in the worid. 
nie Projection E!iTor Problem 

Two of the four factors used te calculate the SGR target each year are growth in 
U.S. GDP and fee-for-service enrollment growth. Because the target muat be cal- 
culated before the year begins, HCFA can onlv speculate as to what GDP growth 
will be and how many people mil enroll in fee-ior-service versus managed care. R^- 
ognising the need tm sudi speculation, HCFA acknowledged in a 1997 physidan 
rate update r^ulatoi}[ notice that the actual data for each year, once available, 
might reveal errors in its estimates of as much as 1 percent, or S400 million. HCFA 
also promised that the difFerence between its projectionB and actual data would be 
corrected in future yean. 

In the first two years of the SGR, erroneous HCFA eatimates have already short- 
changed physician payments bv more than S3 billion. These projection errors have 
not been corrected and HCFA does not plan to do so. Specifically, one ^rear after the 
1997 notice, HCFA reneged on ita pledge to correct SGR errors and aimultaneoualy 
tssiied its most egregious nror, pngecting Medicare managed care enrollment would 
rise 29 percent in IMd, despite the man^ HMOs abandoning Medicare in 1999. Thia 
OTor 1m, in turn, to a projected drop in fee-for-service enrollment and a n^ative 
1999 SGR. Data now show that managed care enrollment has increased only 11 pu^ 
cent, a fraction of HCFA's projection, which means physicians are caring fiir I mil- 
lion mmvpatienU in Medicare fee-for-aervice than were foreeaat. 

The 1998 and 1999 SGR prtijection errors are a serious problem. The SGR is a 
cumulative (as opposed to an annual) system, and the cumulative SGR target ia like 
a savings account for j)hysiciaD services. As discussed, HCFA's erxors have left a $3 
Inllion short&ll in tlus account, which, if not restored, will eitb» produce unwar- 
ranted payment cuta or deficient payment increases. Although the President's 2000 
budget prop{»es to address the prcgection errors, we are concerned that HCFA may 
ecnrect the errors in a way that wUl effectively cancel any benefit to payment rates 
from using accurate data. 

Pkyaicians have faced a decade of payment cuts without ever abandoning Medicare 
aatienia. We have done our part to keep coats within the limits imposed by the BBA. 
Now, Congress must do ita part by insisting that payment updates be based on cor- 
rtetSORei' 



The SGR Must Allow for Technological Itmovatlons and Other Factors Im> 
pactlng UtIUzatlon of Health Care Service* 

MedPAC has also recommended that Congress revise the SGR to include a factor 
of growth in real gross domestic product per capita plus an allowance for cost in- 
creases due to improvements in medical capabilities and advancements in adentific 
technology. 

The svatem is currently designed to hold annual utiliiation growth at or below 
annual GDP growth. A common method for policymakers to evaluate trends in na- 
tional health eqwuditures is to look at growth in health qwnding as a percentage 
of GDP, but this approach is replete with problems. There is no true relation^p 
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betwem GDP nowth and health care needs. Forecasts by Congressional Budget Of- 
fice and the U.S. Census Bureau indicate that real per capita GDP growth wiD aver- 
age about I.S percent per year over the next decade. This is far below historical 
rates of Medicare utilization growth. Indeed, at 5.9 percent, average annual per ben- 
efida^^Dwth in utilization of physicians' services was three to four times bigho' 
than GDP ^owth fivm 1981-19%. Thus, if history is any guide, holding utiliiation 
growth to Uie level of GDP growth virtually guarantees that Medicare physician 
payments will decline. 

A primary reason for this lack of congrulty between GDP and Medicare utilization 
is that GDP does not take into account health status trends nor site-of-service 
changes. Thus, if there were an economic downturn with negative GDP pwvth at 
the same time that a serious health threat struck a laige proportion of Medicare 
benefidsries, the consequences could be disastrous. 

Secondly, GDP does not take into account technological innovations. The only way 
for technological innovations in medical care to really take root and improve stand- 
ards of care is for physicians to invest in Uiose technologies and incorporate them 
into their r^ular dinical practice. The invention of a new medical device cannot, 
in and of itself, improve h^th care — physicians must take the time to learn about 
the equipment, practice using it, train their staiT, integrate it into their diagnosis 
and treatment plans and invest significant capital in it. Yet physician q>enalng is 
the only sector of Medicare that is held to as stringent a growth standard as GDP 
and that Eaees a real possibility of payment cuts of as much as S percent each year. 
Keeping utilization growth at GDP growth will hold total spending growth for physi- 
cian services well below that of the total Medicare program and other service pro- 

To address this iM»blein, as recommended by MedPAC, the ftictor of 
growth under the SGR relating to GDP must be adjusted to allow for inno- 
vation in medical technoloc'- We believe to implement adequately MedPAC's 
recommendation, the SGR should be set at GDP + 2 percentage points to take into 
account technological innovaticm, as disoissed ftirther below. 

In addition, we urge that Congress consider a long-term approach to setting an 
appropriate growth target that tdces into account sit^«f-service changes, as w^ as 
health status and other differences between Medicare's fee-for-service and managed 
care populations that lead to differential utilization growth. Thus, we believe that 
the Agency for Health Care Pohcy and Research (AHCPR) should be directed to ana- 
lyze and provide a r^ort to MedPAC on one or more methods for accurately esti- 
mating the economic unpact on Medicare expenditures for physician services result- 
ing from improvements in medical capabilities and advancements in scientific tech- 
nolo^, changes in the composition of enrollment of beneficiaries under the fee-for- 
service Medicare program and shifts in usage of sites-of-service. 
Technological Innovation 

Congress has demonstrated its interest in fostering advances in medical tech- 
nology and making these advances available to Medicare beneficiaries throu^ FDA 
modemiEation, increases in the National Institutes of Health budget, and eflortB to 
improve Medicare's coverage p<)li<^ decision process. The benefit of these efforts 
could be seriously undermined if physicians face disincentives to invest in new med- 
ical technologies as a result of inadeauate ez|>enditure targets. 

As first envisioned by the PPRC, the SGR included a 1 to 2 percenta^ point add- 
on to GDP for changes in medical technology. Ever-improving diagnostic tools such 
as magnetic resonance imsging, new sut^i^ techniques including laparoscopv and 
other minimally-invasive approaches, and new medical treatments nave undoubt- 
edly cmtributed to growth in utilization of physician services end the well-being of 
Medicare beneficiaries. For example, a recent par i'^ >- - j >-.. .i . .t_.,... ., . ._ j 

emy (f Sciences indicated that from 1982-1994 tl 
the ddeiiy declined 1.5 percent annually. 

With GDP projected to grow by 1.5 percent annually, the failure to allow an addi- 
tional 1 to 2 percentage points to the SGR for technological innovation means that 
the utilization target is only half the rate that was originally planned. Techno- 
logical change la medicine shows no sign of abating, and the SGR should 
Include a tecnnology add-on to assure Medicare beneficiaries continued ac- 
cess to maJnstream, state-of-the art quality medical care. 
Sile-ofSeroice Ski/is 

Another concern that ahould be taken into account by the GDP growth bctor is 
the effect of the shift in care from hospital inpatient settings to outpatient sites. As 
MedPAC has pointed out, ho^itals have reduced the cost of inpatient care by reduc- 
ing lMiglh>-w«tay and staff and moving more services to outpatient sites, including 
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phjrsiciaD offices. These declines in iMataent coats, however, axe partially ofTset by 
increased costs in physician offices. Thus, an add-on to the SGH target is needed 
to allow itx this trend. 
Beneficiary Characteristics 

The SGR should also be adjusted for changes over time in the characteristics of 
patients enrolling the fee-for-service program. A MedPAC analysis has shown that 
the fiee-for-service population is older, with proportions in the oldest age ^ups 
(aged 75 to 84 and those age 86 and over) increasing, while prooortiona in the 
younger age group (aged 66-74) has decreasied as a percent of total fee-for-service 
enroLunent Older beneficiaries likely require increased health care services, and in 
fkct MedPAC reported a correlation between the foregoing change in composition of 
fee-fbr-service enndlment and increased spending on physidan services. If those re- 

-'ringagraaterlntenstty of service remain in f«e-for«ervice, the SGRutl- 
ition MMKlard should be adjusted accordingly. 
Other Problems with the SGR System 
StabUixing Payment Updates under the SGR System 

The AHA strongly agrees with MedPACs further recommendation that Congress 
should stabilize the SGR system by calculating the SGR and the update adjustment 
fiictor on a calendar year basis. 

Instability in annual payment updates to physidana ia another serious problem 
under the SGR system, as has been acknowledged by HCFA. Projections by the 
AHA, UedPAC and HCFA show the SGR formula producing alternating periods irf 
maximum and minimum payment updates, from inflation plus 3 percent to inflation 
minus 7 percent Assuming a constant inflation rate, these alternating periods could 
produce payment decreases of 5 percent or more &it several consecutive years, fbl- 
lowed by increases of similar magnitude for several years, only to shift back again. 
These projections are based on constant rates of inflation (2 percent), enrollment 
changes, GDP growth and utilization growth. There is a serious problem when con- 
stant, atable rates of change in the factors driving the targets lead to extreme vola- 
tility in payments that are entirely formula-driven. 

A primary reason for this instability is the fact that there ia a time lag in meas- 
urement periods for the SGR. Specifirally, while physician payment updates are es- 
tablished on a calendar year basis, SGR targets are estabushed on a federal fiscal 
year basis (October 1 through September 30) and cumulative spending (used to cal- 
culate the SGR) is established on an April 1 through March 31 basis. These time 
periods must all be consistent and calculated on a calendar year baais to attempt 
to restore some modicum of stability to the SGR system. 

Simulations by the AMA and MedPAC have also shown, however, that the change 
to a calendar year system will not, by itself, solve the instability problem. Additional 
steps would be neeaed. The wide range of updates that are possible under the cur- 
rent system, from inflation + 3 percent to "7 percent, is one reason for the insta- 
bility. The lower limit is also unacceptably low, and, assuming an MEl of 2 percent, 
represents an actual 5 percent cut in the conversion factor in a single ^ear. These 
levels of payment cuts would be highly disruptive to the market, and likely would 
have the "domino effect" of impacting the entire industry, not simply Medicare fee- 
fbr-service. Many managed care plans, including Medicare+ Choice and state Med- 
icaid plans, tie their physician payment updates to Medicare's rates, liius, pay- 
ment limits under current law must be modllled to assist in stablUzli^ the 
SOB system. We recommend that the current limits on physician payment 
updates (MEI +3 percent to MEI -7 percent) be replaced with new, nar- 
rower Umlto set at MEI +2 percent and MEI -2 percent 

Finally, use of the GDP itself also contributes to the instabili^ of the payment 
update since GDP growth fluctuates from year to year. Thus, we recommend 
measuring GDP growth on the basis of a rolling 6-year average. 
Payment Preview Reports 

Finally, MedPAC has also recommended that Con^ss should require the Sec- 
retary of the Department of Health and Human Services to publish an estimate of 
conversion factor updates prior to the year of implementation. We agree. 

When the SGR system was enacted to replace the previous Medicare Volume Per- 
formance Standards, the requirements for annual payment review reports from 
HCFA and the PPRC were ehminated along with the old system. Without these re- 
ports, it is impossible to predict what the payment update is likely to be in the com- 
ing year, and it is impossible for Congress to anticipate and respond to any potential 
piwlems that may ensue from an inappropriate update or a severe prqection enor. 
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Cbangea in Medicare physidan payment levels have consequences for access to 
and utilization of services, as well as physician practice management These con- 
sequences are of sufficient importance that the system for determining Medicare fee- 
for-servicepajrment levels should not be left unattended on a kind of cruise control" 
status, with no "brake" mechanism available to avoid a collision. 

The AHA, therefore, urges that the payment preview reports be rein- 
stated. Specifically, we beheve that HCFA should oe required to provide to 
MedPAC, Congress and organizations representing physicians quarterly physician 
expenditure data and an estimate each spring of the next years payment update. 
MedPAC could then review and analyze uie expenditure data and update preview, 
and make recommendations to Congress, as appropriate. 

CONCLUSION 

Enactment of the SGR system improvements recommended by MedPAC are crit- 
ical to the continued ability of our nation's physicians to be able to offer our Medi- 
care patients the benefits of the finest medical care available in the world. If these 
improvements are not put in place, the SGR system could lead to severe payment 
cuts in the Medicare physician fee schedule and payments for services that do not 
accurately reflect their costs. The cuts resulting aotn both the statutory design of 
the SGR system and administration of the system by HCFA would be in adution 
to more than a decade of cuts in physician payments. For example, in the six years 
from 1991-1997, overall Medicare physician payment levels fell 10 percent behind 
the rate of growth in medical practice costs. Many individual services and proce- 
dures faced even deeper cuts. 

Recent survey data from the AMA's Socioeconomic Monitoring System indicates 
that these payment changes are having very significant effects on the practice of 
medicine. Of 2,450 randomly selected physicians that were surveyed from April-Au- 
foat 1998, 35 percent reported they are not renewing or updating equipment used 
in their office, are postponing or canceling purchasing equipment lor promising new 
procedures and techniques, or are performing many procedures in hospitals that 
were formerly perf<VTned in the office. Three quarters of these physicians reported 
tiiat Medicare payment cuts were an important factor in their decisions to defer or 
cancel these investments in capital. 

With these kinds of changes already taking place in response to previous payment 
changes, we have grave concerns about the effects of the further reductions that 



medical research, FDA modernization, and better Medicare coverage policies 
translate into ever-improving standards of medical care, physicians must be able to 
adopt these innovations into their practices. It is already clear that Medicare pay- 
ment cuts are threatening continued technological advancement in medicine, and 
this is a threat that affects all of us. not just Medicare beneficiaries. Clearly, rever- 
sal of the trend to move services away from inpatient sites into ambulatory settings 
could also have severe consequences for health care costs, as well as patient care. 
We appreciate the efforts of the members of the Subcommittee to explore the 
problems presented by the SGR system, as well as the opportunity to discuss our 
views on this extraordinarily important matter. We urge this Subcommittee and 
Congress to consider MedPAC'a recommendations and the recommendations we 
have discussed today, and are prepared to engage fiiUy in detailed discussions with 
the Subcommittee and Congress as we work to achieve a workable and reasonable 
solution. 

Mr. BiLiRAKis. Dr. Corlin has testified before. 
Mr. Holveck. 

STATEMENT OF DAVID P. HOLVECK 

Mr. Holveck. Thank you, Mr. Chairman and committee mem- 
bers. I will forego a written statement and really take the oppor- 
tunity, and I value this opportunity on behalf of the Bio Organiza- 
tion, to give a very specific and, I think, pointed comment relative 
to the proposed changes in the Balanced Budget Act, specifically on 
ambulatory payment classification. 

This particular classification, we believe, is a very simple solu- 
tion to a very complex problem. I think what we all have realized 
in the development of new technologies in health care, and specifi- 
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cally biotechnology, is that these health care solutions are complex. 
I tMnk we know from just the time it take to develop them, how 
we study them, the patient populations that we review, we do not 
do it with 10; we do it with 10,000. 1 think that should demonstrate 
the complexity of the human system, the heterogeneity of the sys- 
tem. 

For us to propose a policy for ambulatory infusion of therapeutics 
in a way tlmt really classifies a single payment system for all is 
akin to giving everyone a size 5 narrow shoe. It does not work. I 
think you have to reflect on the complexity that we deal with and 
I think we have to move in a fashion that allows proper reimburse- 
ment for infused drugs and not penalize, most importantly, the pa- 
tients, who are really the beneficiaries of this advanced tedmology. 

Let me give you an example of how a system could evolve. We 
all have heard today that there are sensitivities to cancer treat- 
ment and the proposed changes do recognize various classifications 
but I still think they are not divided enough to give the full com- 
plementary (rf* the various treatments to various cancers. But out- 
side of that, there is no recognition. There is a flat fee, at least 
being proposed. 

Centocor is an example of a company that last year received an 
approval for a drug for Crohn's disease, a devastating disease that 
is chronic and generally lasts for life. It is a drug that was the first 
approved under the Orphan Law and the first one approved in 30 
years. The usefulness of this drug compared to the patient stay in 
th" ^ospitFil, v/hich generally averaged 8 days a year, $35,000 a 
year — surgery could average $47,000 a year — can be augmented by 
a $1,900 infusion. 

The flat rate that is being proposed is $99.24. I doubt seriously 
that the hospitsils are going to eat that charge and what is going 
to happen is the patients are not going to get the treatment. Altor- 
natively, they could turn to doctors or physicians' offices but they 
are not facilitated to implement that chuige. 

So I really believe that we are at a point where we have to recog- 
nize the complexity. I think we have to realize that you and Con- 
gress have primed the pump with FDAMA, with orphaned drug in- 
centives, with NIH funding that has created a high-value tech- 
nology that needs to now get into the hands of the public and the 
needed patient. 

I guess I would just close by leaving you a little imagery. I think 
we all see on the 6 news where we find that this Nation is quick 
to respond to the needs of many nations with national disasters or 
political upheaval that really disrupt the pubUc quality of life. We 
load the transport planes. We get the supplies and the needed ele- 
ments on the tfumac, only to see, in frustration, that we csumot 
move them off the tarmac because of either political instability or 
infrastructure. 

I think we sit here today and we have primed the pump, we have 
the needed technology on the tarmac. I challenge you to give us 
policies that will get it into the hands of the public. Thank you. 

[The prepared statement of David P. Holveck follows:] 
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Mr. Chainnan, Members of the Committee, thank you for the (^portunity to tes- 
tify today on Uie need to correct unanticipated consequences of the Balanced Budget 
Act of 1997. 

I am David Holveck, Chief Executive Officer of Centocor, a twenty-year old bio- 
pharmaceutical company headquartered in Malvern, Pennsylvania. Centocor is a 
leading biopharmaceutiud company that creates, acquires and markets cost-effective 
therapies that yield long-term benefits for patients and the healthcare community. 
Developed through monoclonal antibody technology, Centocor's mission is to help 
physidana deliver innovative treatments to improve human health and restore pa- 
tients' quali^ of life. 

This morning I am testifying on behalf of the Biotechnology Industiy Organization 
(BIO), representing over 830 companies, universities, research institutions, state 
biotec^ology centers and affiliates in 46 stetea. 

BIO asked me to testify to highhght a Balanced Budget Act of 1997 issue that 
has not received much attention, I am here to talk about the devastatiiu impact 
HCFA's proposed Ambulatoiy Payment Classification (APC) system woiud likely 
have on patients who benefit from biotechnology producte and the research that 
makes new therapies and cures possible. HCFA has not issued the final APC rule 
to date, so the full impact has not yet been felt. This issue is a sleeping giant. 

To illustrate the biotech industry's concern, I will use my company's experience 
with patients suffering from Crohn's disease, an orphan disease. It is only one ex- 
ample of dozens our industry could present. The APC system, as prc^osed, will n^- 
atively affect patients suffering with cancer and its related side-effects, end-stage 
renal disease, hemophilia, and a host of orphan diseases. 

1 would like you to consider two points as you discuss the unanticipated outcomes 
of the BBA and select which problems merit legislative correction. 

1) 1 am sure Congress' intent was not to esteblish a hospital outpatient prospec- 
tive payment system that compromises quality of care and biomedical resw^, or 
that limits access to appropriate biologies and pharmaceutical producte. 

2) If all drugs and biolc^cs are bundled into the proposed APC system, it will: 

• decrease patient access to current important and often life-saving therapies. 

■ create incentives for hospitels to use biotechnology products and drugs in a less 

efficient manner. 

■ encourage the use of the cheapest drug or biologic rather than the most effective 

one. 

• create a potential shift of patient treatment te less intensive settings, such as 

physician offices, even when it is not clinically appropriate. 

• significantly decrease incentives to develop new biotechnology producte tergeted 

for indications that affect elderly populations. 
Congress must get involved to ensure that a HCFA rule based on flawed data'and 
unsound poUcy is not finalized. It is better to correct this problem before the damage 
is done. 

I. BRIEF BACKGROUND 

The Balanced Budget Act of 1997 (BBA) requires HCFA to estabUsh a prospective 

tayment system (PPS) to reimburse for care provided to Medicare beneficiaries in 
oapital outpatient departments. In addition, the BBA grante the Secretary of 
Health and Human Services authority to exempt certein producte and services fiom 
the outpatient prospective payment system (PPS). 

Since the passage of BBA, HCFA, in consultetion with a private contractor, cre- 
ated a hospital outpatient depariment bundling system and called each bundle an 
Ambulatory Payment Classification (APC). The proposed rule to esteblish 346 of 
these APCs was published in the Federal Register on September 8, 1998. Due to 
errors in date used to create some APCs and other delays, the comment period was 
extended numerous times finm its initial end date of July 30, 1999. HCFA received 
thousands of comments te the proposed rule. As of todays hearing, the agency has 
not published a final rule, but all indications are that HCFA is unlikely to revise 
the proposed system in a significant enough way that our concerns would be ad- 
dressed. Although I hope the agency proves us wrong. Congress must involve itself 
now to ensure Uiat this proposed bundling system does not go into effect and harm 
the quali^ of patient care. 
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In 1998, Centocor began marketing Remicade, a breakthrough orphan drug prod- 
uct for Crohn's disease, a chronic inflammatory bowel disease. The symptoms in- 
clude diarrhea, severe abdominal pain, fever, chills, nausea and fiatulae (painful 
draining of abnormal passages between the bowel and surrounding skin), this is a 
painful, debiUtating disease that until the introduction of Remicade could not be 
adequately treated without drugs that produce serious side-effects. Remicade was 
the Srst treatment specifically designed for Crohn's disease in more than 30 years. 

A typical course of therapy for Remicade involves a two-hour iniiision adminis- 
tered by a physician once every eight weeks. The iniiision time and the potential 
complications that often come with the disease make the hospital outpatient depart- 
ment a very attractive setting for service. In fact, since its launch last year, 80 per- 
cent of the patients receiving Remicade have been treated in the hospital outpatient 
setting. 

A typical courte of Remicade therapy costs $1,900, yet the APC reimbursement as 
proposed would eqaal only $99.24. To a hospital administrator responsible for keep- 
ing a hospital solvent, this APC underpayment means a loss of $1,726.00 for the 
treatment of one patient per infusion. This loss does not even factor in staff and 
site of service costs. Since Remicade is tnflised once every eight weeks, caring for 
one Crohn's patient would cost the hospital more than $11,706.00 annually. 

Since there is great sensitivity toward drug pricing among members of Congress, 
let me emphasize that Remicade is a cost-efl'^:tive product for those with Crohn's 
disease. Each year, approximately one in five patients with Crohn's disease requires 
hospitalization. In fiscal year 1996, the mean hospital charge for these patients was 
$36,378. The mean lengUi of stay in the hospital was 8.7 days. Of the patients re- 
quiring suigety, approximately 67 percent had a mean charge of $46,3&4. Common 
surgical procedures for patients witii Crohn's disease include resection of the bowel, 
draining of abscesses and ileostomies. The use of Remicade can lower the number 
vS hospitalizations as well as the need for expensive surgeries. Using the product 
also could capture savings by eliminating substantial health-care costs often associ- 
ated with the loi^-tenn side effects of previous therapies used to treat Crohn's dis- 
ease. There is no accurate way to put a number on improving quality of Ufe; how- 
ever, it is an important factor to consider. A $1,900 drug that must be taken every 
eight weeks may seem expensive, but, in the context (rf' providing patients' treat- 
ments to avoid future health care costs and Uve a more normal life, this is a cost- 
effective intervention. 



While the above product is only one example, the problems raised apply broadly. 
Here are our industry's concerns with the APCs as they relate to drugs and bio- 

A. Aa proposed by HCFA, the APC syalern could penalixe hospitals for providing the 
most elinically appropriate therapies. 

As demonstrated in the Remicade example, the proposed ATC system will threat- 
en patients' access to important and often life-saving therapies because it does not 
allcnv adequate payment for most biotechnology products and drugs. For a variety 
of techniecd reasons involving the inadequacy of the database and its analysis, many 
biopharmaceuticals were not even included in the APC calculations. For example, 
HCFA excluded all products that received codes after 1996. A perfect example of 
this is Remicade. FDA did not approve the drug until 1998, so the cost of Remicade 
was not factored into any APC. The inherent bias used in selecting claims for anal- 
ysis, along with the absence of detailed coding data for drugs and biologies means 
the proposed APC system has no real basis in actual costs or patterns of care for 
biotechnology products or drugs. 

Medicare b^eficiaries' access to biotechnology products and drugs should not be 
determined solely on the cost of a product. Nevertheless, the APC system creates 
incentives for hospital outpatient departments to make deciaions primarily <m this 
basis, potentially, denying Medicare beneficiaries access to high-cost, high-value 
products. Clearly, this was not the intent of Congress when it mandated a prospec- 
tive payment ^stem for hospital outpatient department services. 
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B. Clinicians may not be able to determine the most <u>pn>priate setting of care for 

a given patient without being adversely influenced by inappropriate payment 
The APCs as currently described will force s physician to prescribe an inexpensive 
drug in the hospital outpatient setting or look for an alternative site to administer 
the optimal therapy. Tliis is because hospitals cannot sustain long-term under- 
payment and remain solvent. The APC system will create an incentive to shift care 
to other, potentially less- appropriate settings. 

Many patients may lose the option to receive their care in hospital outpatient de- 
partments. Physicians will be obligated to treat these patients at alternative sites, 
whether or not these alternatives are the best setting for the procedure involved. 
In the case of Remicade, theoretically, it could be chnically appropriate to admin- 
ister the drug in a physician's ofRce where reimbursement rates would cover the 
cost of the drug. However, as a practical matter, this option currently does not exist. 
Gastroenterolo^ts are the specialists who typically treat patients with Crohn's dis- 
ease. Because few other infused therapies exist for gastroenterological indications, 
these physicians traditionally do not have the facilities, equipment, and skilled per- 
sonnel to administer prolonged infusions in the ofBce. In addition, for some jhi- 
tients — t^ically those with serious complications and co-morbidities or with a his- 
tory of innision reactions — it never may be clinically appropriate to receive a pro- 
longed infusion in a physician's ofUce. 

C. Many are concerned that the proposed APC system would disproportionately affect 

access to care in rural areas where hospital outpatient departments are the exclu- 
sive providers <^ technology-based services 
Because of the acquisition, storage and processing costs, only providers with sub- 
stantial operating budgets can supply many biotedmology products and drugs. It 
simply is not realistic to expect physician ofnces in rural regions to provide the full 
range of biotechnology products and drugs currently available in hospital outpatient 
departments. Beneficiaries who lose access to appropriate outpatient care and sub- 
sequently go without therapy may suffer complicationB or a worsening of the disease 
that could otherwise have been avoided. 



As a CEO of a company researching and developing new technologiea, I am ven 
concerned with how this new APC system would directly impede the research, devel- 
opment and adoption of new technologiea. 

Under the proposed rule, a new technology's APC assignment will not reflect its 
true costs for several years after it is assigned a unique HCFA Common Procedure 
Coding System (HCPCS) billing code. 

First, the technology will be billed with a miscellaneous HCPCS code and will be 
assigned to the lowest paying APC available. 

Then, once a unique HCPCS code is assigned, HCFA propraes to determine which 
APC includes services that are most similar clinically and with respect to resources 
to the new technology. 

If several APCs are identified, HCFA will assi^ the new technology to the lowest 
paying option without adjusting the relative weight or payment amount of the re- 
cipient APC. 

Finally, only after an additional period of at least two years will the technoltwy 
be eligible for assignment to the most appropriately paying APC '. This will make 
it very difficult for noepitals to offer their patients early access to the breakthrough 
products because they won't be reimbursed adequately. This will lower the standard 
of care for Medicare beneficiaries. 

The proposed recalibration approach for updating APC weights ma^ not allow hos- 
pitals to cover the cost of new technologies for several vears. The inequi^ of pur- 
posely assigning new technologieB to the lowest paying APCs is compounded by the 
fact that Medicare proposes to update APC assignments only after two or more 
years of data collection and only to recalibrate the payment levels of each APC infi«- 
quently. The result of HCFA's proposed updating methodology is that an APC that 
includes a new technology mav not be assigned an appropriate weight for more than 
three years. This delay could nave a chilling effect on the evolution of medical care. 

lie proposed APC system also would create substantial disincentives to private 
sector development of Buch products. The development of life-saving therapies de- 
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pends on the ability of biotaehnoli^ compames to achieve a rate of return on their 
investment of resources commensurate with the risk. Otherwise investors, who sup- 
ply most of the capital fi>r research and development, will not support biotechnology 
companies. It takes an average of eight vears and more than $^0 million to bring 
a new drug to market New biotechnology products and drugs often are break- 
through tecnnolt^es that offer treatment to patients who have few options. HCFA 
has not taken this into cousideratioii in developing its APC system. As a result, the 
proposed APC system is likely to severely underpay for biotech products, thereby 

' " " ' ■ .. .1 - .-- ..7 .jj Je,^^, - '■ - ■ . - -1 !■ ... J!-- 



significantly decreasing the incentives to develop new medicines targeted for indica- 
tions that affect the eMerly population. This result runs counter to Congress' man 
other efforts to speed the development of innovative products for the seriously il 



In an effort to identify which products would be most harmed by tbe APC system, 
BIO, in conjunction with the Pharmaceutical Research and Manufacturers Assoda- 
tit8i (PhRlU) identified seven categories in particular jeopardy. Both trade groups 
urged HCFA to carve out the followuig; 

1. "Tfeui' Drugs and Biological Products. New technologies are awaiting proper code 

assignments. As explained above, to secure an appropriate APC for a new tech- 
nology could take over two and a half years. 

2. Orphan drugs. Statistically there is no way to account infrequently used but high- 

er-cost products in a prospective pavment system. 

3. Cancer treatmenta. The proposed rule spedfies four different APCs that include 

69 different chemotherapy related codes. The APCs do not accoimt for the 
variances in dosing that occur in actual chemotherapy administration. 

4. Outlier drugs. Drura and biologies are at high-risk of not being provided to bene- 

fidariea who need them most HCFA acknovdedna in the preamble to its pro- 
posed rule that certain drug products may not mil into any t^ the cat^ories 
listed and may result in disproportionate costs to hospitals. 

5. Ra^Ut^harmaceutical drugs. Significant flaws in the data have resulted ii 



propriate low payment for procedures using these products. 
■* BIO --- .— 



d m map- 

). I^iasma based Ikirapies. BfO estitnateB tliere at '62 diSlrawnt ^ipes of plasma 
based products or recombinantly produced substitute in the United States. 
With few exceptions, the APC syston provides no csxbnk payment for these prod- 

7. Drugs for end-stage renal disease. Dialjsis patients rely on a vast array ni phar- 
maceutical and biotogica] producta. Since some products will not be covered 
under the composite rate, we believe their access will be curtailed under the 
proposed APCs. 
A mora detailed rationale for special treatment of each of these classifications is 

addressed in the attached BIO comments to HCFA's proposed rule. 

CONCLUSIONr 

During the last several months we have all focused intently on the need for sen- 
iora to secure better access to prescription drugs. I find it ironic that the administra- 
Haa is proposing a new Medicara aru^ bendSt while also, in effect, proposing to 
limit access to dnigs that are already reimbursed under Medicare. 

Congress did not intend to decrease patient access to life-saving therapies, create 
incentives for hospitals to use biotech products in a less efficient manner, shift pa- 
tient treatments to inappropriate settings or decrease incentives to develop new 
biotech products targeted for indications that affect elderly populations. 

I ur^e you to address this important issue on behalf of the biotech industry and 



its patients, 
lliank 



you for tbe invitation to testify. I would be happy to answer any questions. 

Health Care Financing Administration 
Department of Health and Human Serviixs 
Attention: HCFA-1005—P 
P.O. Box 26688 
Baltimore, MD 21207-0488 

Dear Sir or Madam: Thank you for the opportuni^ to comment on the Prospec- 
tive Payment System for Hospital Outpatient Soivices Proposed Rule published in 
the Federal Register on September 8. 1998 (63 FR 47552). TTie Biotechnology Indus- 
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try Organization (BIO) is a indtistry organization reprwentiiig 850 member ccnnpa- 
nies that research and manufacture a diverse range of biotechnology-derived prod- 
ucts, including drugs, vaccines, blood derivatives and related products, tissue-based 
products, and in vitro diagnostic products (hereuiafter 'biotechnology products and 
drura"). 

Aner careful review and analysis of the proposed rule and in response to the 
Health Care Financing Administration's (HCFA's) request for comments, BIO is se- 
riously concerned that the proposed Ambulatory Payment Classification (APC) sys- 
tem would disrupt access to quality health care and create severe underpayment for 
a broad range of biotechnology drugs and products. BIO believes that sufficient 
problems exist with respect to the methodologies used to compute APC 
payments as well as the concept of bundling draga and biologies that we 
ask the HCFA administrator to urge the secretary of HHS to assert her an* 
thority and carve out several categories of dn^ and bloh^cs from the 
APCs. 

BIO believes that the result of bundling drugs and biok^cs into APCs will de- 
crease Medicare patients' access to quality health care, l^e current proptised 
bundling of biotechnology products and drugs Into the APC groupings 
would create a grossly Inadequate payment for these products, which is 
likely to result In: 

• decreased patient access to impcwtant and often life-saviiu theraiiies 
■ incentives for hospitals to use biotechnology products and drugs in a less efScient 



• a potential shift of patient treatment to less intensive settings, such as physician 

ofUces, even when it is not clinically appropriate and 

• significantly decreased incentives to develop new biotechnology products targeted 

for indications that affect elderly populations. 

We believe the rule's potential n^ative effects provide ample reason to question 
the proposed system's treatment of biotechnology products and drugs. When consid- 
ered together, the threat of such disruptive and negative effects on health care 
makes it imperstive that HCFA not bundle biotechndogy products and drugs into 
the APCs. 

In these comments we ask the HCFA Administrator to urge the HHS secretary 
to exercise her exemption authority with regard to biotechnology products and 
drugs. The Balanced Budget Act (BBA) of 1997 requires HCFA to establish groups 
of covered services thst are comparable cUnically and with respect to the use of re- 
sources.' In addition, the BBA grants the secretary authority to exempt certain 
products or services firom the outpatient FPS.' 

As detailed below, it is readily apparent from HCFA's methodology that the costs 
of biotechnolo^ products and drugs were not carefully considered and in some cases 
were specifically ignored, in the formulation of the APC system. In addition, we be- 
lieve the underpayment for biotechnology products will lead to frequent substitution 
of less clinically appropriate therapies. Accordingly, we propose that HCFA exercise 
its discretion under the BBA to exempt certain classes of biotechnology products and 

In these comments BIO will explain: 1) our members' concerns with the flawed 
data collection process and data categories; 2) possible carve-outs that will mitigate 
the harm to patients who depend on the products they receive in the hospital out- 
patient setting; and 3) other issues of concern to the industry. 

Seven categories of possible carve-outs and examples are detailed in these com- 
ments: 1) "New" technologies; 2) "Orphan" drug products; 3) Chemotherapy agents 
and related supportive care drugs; 4) Biologies and drugs at high risk of not being 
provided to beneficiaries who need them; 5) Radiopharmaceuticals and other drugs 
required for nuclear medicine procedures; 6) Blooa-derived products; 7) Drug prod- 
ucts not covered by the ESRD composite rate. 

If there are any questions, BIO and its member companies will be pleased to work 
with HCFA to find a solution. If there are any questions about these comments, 
please call Nancy Bradish Myers at (202) 857-0244. Again, we appreciate the oppor- 
tunity to comment on the proposed rule. 

Nancy Bradish Mvers 
Healthcare Policy Counsel 

I P—isI Security J (6 ), ded §1833(tX2XB). 

1' 1 BBA auAoi ■• .. ' to deaignata the hospital outpatient services b> be covered 

Ki§1833(tXlXBXi). 
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MAJOR CONCERNS WIH THE PROPOSED RULE: 

Given the serious underpavment that will occur under the proposed 
APCs, BIO does not believe tnat an adequate remedy exists to cover bio- 
technology draj{B and vaccines within the APC framework. 

In May of 199S, we shared our earl^ concerns on the prospective payment system 
(PPS) for hospital outpatient care with HCFA Administrator Nancy Ann Min De 
Parie. Although we were never granted a meeting with the administrator, our letter 
stressed our concerns that including biotechnology products in such a system would 
be inappropriate and could jeopardize the quality of care received by Medicare beoe- 
Bciaries. Specifically, we were concerned that an outpatient PPS would lead to dras- 
tically reduced hospital pavments, which would senously inhibit the abiUty of hos- 
Citala to continue to provide high quality treatment and patient access to necessary 
ealth-care services. 

We believe that these same issues are even more problematic in the proposed APC 
rule than we had anticipated in our earlier correspondence. Following the Sep- 
tember 8 publication of the proposed rule, we analyzed the new PPS and held de- 
tailed discussions with our member companies on its potential impact. Many of our 
members conducted detailed analyses of payment levels under tne proposed APC 
system, and found them to be woefully inadequate to cover the basic costs of care. 
In some cases the payment for services is inadequate even before the costs of bio- 
technology products are considered. 

THE PROPOSED RULE'S DETRIMENTAL EFFECTS TO HEALTH CARE 

As proposed by HCFA, the APC system could penalize hospitals for pro- 
viding the most clinically appropriate therapies. 

The proposed APC syst^ will threaten patients' access to important and often 
life-saving therapies because it does not allow adequate payment for most bio- 
technolt^ products and drugs and their related services. Because HCFA's method- 
ology in oeriving APC payment weights excluded all products that received codes 
after 1996 as well as products judged to be extremely costly, APC payments do not 
accurately reflect the aetualizrf coats of care. This underpavment— or lack of pay- 
ment altogether — for biotechnology products and drugs would inhibit hospitals' abil- 
ity to pronde care that relies on these technologies. This would be the case particu- 
hu-ly in hospitals that have case mixes requiring heavier utilization of biotechnology 
products and drugs. 

Medicare benenciaries' access to biotechnology products and drugs should not be 
determined solely on cost. Nevertheless, the APC system may force outpatient de- 
partments to malie decisions based primarily on economics and, consequently, deny 
Medicare beneficiaries access to medically necessary and appropriate care. Clearly, 
this was not the intent of Congress when it mandated a prospective payment system 
for hospital outpatient department services,^ 

Clinicians must be able to determine the most appropriate setting of care 
for a given patient without being adversely Influenced by Inappropriate 
payment. 

By not providing adequate payment to hospitals, the APC system will create an 
incentive to shift care to inappropriate settings. 

Since the proposed APC sj^tem would severely underpay hospital outpatient de- 
partments for a broad range of services that include biotechnoli^y products and 
drugs, it is reasonable to expect that many patients will lose the option to receive 
their care in hospital outpatient departments. Physicians will be obligated to treat 
these patients in alternative sites, whether or not these alternatives are the best 
setting of care for the procedure involved. 

This shift in setting is a problem because hospital outpatient departments can 
provide a full range of outpatient services, including invasive procedures and e^en- 
sive specialized care. At the same time, hospital outpatient departments ofler a 
"safety net" through their immediate access to a broad range of clinical speciahsts 
and to inpatient services, if necessary. Because physician offices and other settings 
do not offer this safety net, many services cannot be safety shifted outside of the 
hospital outpatient setting. 

To treat all patients with the most effective, appropriate care, physicians need the 
flexibility to determine the best setting in which to treat each patient they serve. 
Many physician offices are not adequately stafTed or equipped to provide prolonged 
infusions, do not have adequate storage and processing capabiUties for biotechnolt^y 

'The BBA inBtructs HCFA to create a prospective payment syatem that enaurm payment 
ptnipinBB for lervices that are "comparable clinically and with respect to the use of raourcea." 
See Sociia Security Act, As Amended, § 18331tX2XEI. 
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products, and lack the financial resources to maintain expensive capital equipment 
and other materials that are used concurrently with these products. 

If APCs prompt a shift In care settlngB, patients In rural areaa may loae 
access to c»re completely. 

BIO is also (»>ncemed that the proposed APC system would disproportionately im- 

8 act access to care in regions (particularly runu areas) where hospital outpatient 
epartments are the exclusive providers of technology-based services. Because of the 
acquisition costs, storage and processing, many biotechnolt^ products and drugs 
can only be supplied by providers that have substantial operating budgets. It simply 
is not realistic to expect that physician ofBces in these r^ons will be able to pro- 
^dde the full range ot biotechnology products and drugs currently available in noB- 

Bital ou^tient departments. Accwdingly, rural hospital outpatient departments ti- 
ter will have to discontinue stodcin^ essential products and refer patients to larger 
urban hospitals or sustain substantial losses to provide immediate access to care. 

Because the proposed APC system could tiaphazardly shift patient care 
to inappropriate settings, it may actually Increase costs for certain ^pes 
of patients. 

The shifting of patieiitB &om hospital outpatient care departments to other 
health-care settings because economic constraints may lead to increased Medicare 
oqwnditures overall. Benefidaries who lose access to am)ropriate outpatient care 
and subsequently go without therapy may suffer &om complications that could oth- 
erwise have been avoided. Similarly, beneficiaries forced to receive care in inappro- 
priate settings, such as a ph^dan's office, or who do not receive the mtimal tner- 
apy because of choice of setting also may suffer from preventable craiplications. In 
other cases, beneficiaries may be hospitalized simply because th^ cannot receive 
the therapy thev need on an outpatient basiB — which will increase Medicare coats. 

Clearly, the snifting of patient care appears reasonably likdv because of the un- 
derpayment of APC groups in the hospital outpatient setting. Tnia will reduce quai- 
ls of care, endanger patient outcomes and, ultimately, lead to greater expense for 
Medicare. 

THE PROPOSED APC SYSTEM'S IMPACT ON DEVELOPMENT OP CIUTICAL THEHAPIES 

The APC system would directly Impede the development and adoption of 
new technologies. 

Under the proposed rule, a new technology's APC assignment will not reflect its 
' costs for several years after it is assigned a unique HCFA Common Procedure Cod- 
ing System (HCPCS) billing code. Fust, the technol<wy will be billed with a mis- 
cdlaneoua HCPCS code and will be assigned to the lowest paying APC available. 
Once a unique HCPCS cede is assigned, HCFA proposes to detemiine whidi APC 
includes services that are most similar clinically and with respect to reaourcee to 
the new technology. If several APCs are identified, HCFA will assign the new tech- 



wiU the tedinolt^y be eligible for assignment to the most apprc^iiate^ paying 
'""'"^--' — hospitalswillnotbeable to offer thtir patients access to the Meak- 
8 01 the day because of the financial ruk to the hospital, liiia will 



V technologies to the lowest paying APCs 

, ., proposes to update APC assignments onlgr 

after two or more years of data collection and to recahbrate the payment levels at 
each APC infrequently. The result of HCFA's proposed updating methodology is that 
an APC that includes a new technology may not be assifmed an a[q>rDpriate wej^t 
for more than three years. This delay could have a chiUing effect aa the evolutiiHi 
of medical care and therefore on the quality of care available to beneficiaries. 

Given that new technologies often drive rapid changes in medical practice, as has 
happened in the treatment of AIDS/HIV and cardiovascular medicine, BIO strongly 
beueves that the APC system should not include drugs and biologies. In the unfbrtu- 
n.ite event that the APC system continues to house oiologics and drugs, it must be 
recalibrated to establish a realistic baseline payment for each APC case that reflects 
all inputs including each drug and biotherapeutic and tken recalibrated at least an- 
nually to reflect the current advancements in patient care. 



*l%e preamble to the propoeed nile state* that HCFA will not create an AFC fbr an enlirdj 

lew code, but will auign it fbr at least two yean to an exiatiiiB 8 '" 

a Its COM* relati** toSe ottier eodai in the APC (63 FR 4T6T9>. 



FO yean to an exiatiiiB group while accumulatil« dat* 
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• because It would keep them from succeaaful product commerelailaa- 
tion. 

The development of life-saving therapies depends on th« ability of biotechnologQ' 
companies to achieve a return on their investment of resources. At presenL we esti- 
mate that it takes our member firms an average of eight ^ears ana over £350 mil- 
licm to bring a novel bioloeical preduct to maiket Accordingly, it is critical that a 
new technoloe? be assigned to a clinical and resource-appropriate APC immediately 
upon its msnet availabiUty, and that the assignment not act as a disincentive to 
tbe product's use. To institute a system that does otherwise would threaten Medi- 
csra Denefidarie^ a 

The proposed A _, 

nrte Mctor development of mch noducta. 

New bioteduudt^ products and orugs often are breakthrough technologies that 
offer treatment to patients who have few other tmtions. However, by their very n' 

tlytodei -*- 

eloping i . 

technology products and drugs into APC payments, thereby not allowing fao^itals 
to adequately cover their costs. Not only will this hinder diaical adtqition m bio- 
technology products and drugs, but it also will affect the advancement of these 
therapies into the standard dinicat practice ctf medicine. As a result, the currently 
pixNMed APC system could significantlv decrease the incentives to develw new bio- 
technology products and drugs targeted for indications that affect the elmrly popu- 
lation. Cleaiiy, tbis is not in tbe b^ interest of Medicare beneficiaries. 

The APC ^Btem la hlghlylikely to affect acceaa to new therapies for non- 
Medicare ^Mtlents as weU. This will occur for two reasons: 

First, it la widely anticipated that private payors will follow HCFA's lead and im- 
^ement APCs, first in the ho^tal ou^tient setting and <]uickly thereafter in the 
^lysidan ofBce setting. The consequence of rapid, all-payor implementation of APCs 
mild inevitably be to skew drug develt^ment toward nigh-volume, low-cost prod- 
ucts, the-ooly ones for iriiich APC-based reimbursement could possibly be ade^niate. 
Any incentive to develop innovative, potentially higher costs biotherapies would be 
BDDe. 

APCs also create a second, more subtle risk issue. To the extent that drug sales 
snd revenues decrease lack of reimbursement under APCs for both Medicare and 
private payors, investors are unlikely to make fiinds available to develop and bring 
innovative yet costly drugs to market 

UnderparKent tor new technologies uuler the proposed APC system files 
In the noe <rf other government programs specuflcally Intended to accel- 
erate the development and avallablll^ of life-saving therapies. 

As a resuh of federal technology transfer laws, in 1997 U.S. universities received 

; — .^i_ »nog mjjjjojj jjj gresg license income for licenr ' '"' — ' — '"' ~ 

facilitate dc^^elopment of these technologii _,, „ — , 

*MCtnes or other products. In addition, with the implementation of PDAMA, si^ied 
by the presidwat, the Food and Drug Administration has implemented numerous ini- 
tiatives aimed at speediiK new product reviews, in essence to allow natients faster 
Rcceos to new therapies. For example, under the Prescription Drug User Fee Act of 
1992, FDA must complete its reviews of new biological product applications within 
■triet, 12-mcHith time frames. It would be a tragedy, now that we have begun to fi- 
nally adiieve &ster FDA reviews of new biotechnology products and drugs, and sub- 
itantial public support of biotechnology products and drugs research, to see these 
tlkrt» abated by impediments created by a poorly designed APC system. 



We strongly believe that HCFA's date methods ^stematically underestimates the 
easts of pronding biotechnology products and drugs. We reviewed the release of ad- 
tiUonal data in June 1999, a year and a half after the original proposed rule, and 
var cmicanu remain just as strong. 

Haltiple procedure claims were excluded from the proposed APC wei^t- 
Mttlng calenlaUon despite that fact that these claims likely represent pa- 
tlenls irtw are the least healthy and require more costly services. 

As desoibed in tbe preamble of the proposed rule (63 FR 47573) and confirmed 
in subsequent meetings with HCFA, Its analysis for determining APC weights rehed 
on snly sin^e-aervice claims. It did not analyze claims that represent^ multiple 
praeedures. Cleaily this fundamental flaw in tne analysis skewed the APC wei^its. 
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essentially to reflect care for only the healthiest patients. Patients reqttirisg mul- 
tiple outpatient services on the same date of service are likelv to be the least 
healthy and are likely to require more costly care than patienta who receive a sin^ 
outpatient service. 

In addition, we believe the single-procedure focus HCFA used may have excluded 
a disproportionate number of biotecnnolog; products and drugs, because many of 
these products are routinely used as part of multi procedure, combined-treatment 
regimens. By ayatematically eliminating these cases in its methodology, HCFA has 
inadvertently biased the APC system against biotechnology products and drugs and 
derived payment levels that do not reflMt the true costs of care across the Medicare 
population. 

tHamisalng "ontller^claims In Its calculation of APC welriits alao likely 
removed biotechnology products and drugs from the analysu and therefore 
aader reimburses other categories. 

In calculating APC weights, HCFA disregarded claims for services with costs more 
than three standard deviations firom the geometric mean. Although HCFA may have 
found a statistical basts for this exclusion, we believe that it systematically excluded 
biotechnology products and drugs that are often expensive, but vital, components of 
patient care. As a result, this procedure results in lowered payment leveU that dis- 
proportionately affect biotechnology products and drugs. 

Because of inadequate coding i»sctlcea, HCFA was unable to allocate the 
true costs of most drugs used for Medicare beneficiaries. 

In the preamble to the pnmosed rule, HCFA describes its inability to capture the 
costs of arugs, other than chemotherapeutic a^nts, because of inadequate coding 
practices, under the precursor Ambulattn? Patient Group (APG) system. HCFA ao- 
icnowledges that participating hospitals in the APG ^stem were obliged to consist- 
ently use HCPCS codes only for chemotherapeutic agents. HCFA did not require de- 
tailed coding of other drugs and, as a result, 'cannot specifically identify the costs' 
(rf' these products.' Further, HCFA requests comments on how to remedy this prob- 
1^, recognizinff that problems may exist for hospitals that treat patients with veiy 
costly drugs or oiologicals. 

Althou^ we credit HCFA for identifyhig this limitation, BIO believes that HCFA 
dramatically understates the degree to which it represents a critical flaw in the 
APC payment system. First, the APCs do not merelv underpay "a few" hospitals 
that tireat patients with 'S'ery costiy" drugs and biotechnology products — the system 
will underpay all hospitals for a vast ran^ of routine infUsion-based therapies and 
other drug-intensive care. While costly biotechnology products and drugs are dis- 
proportionately affected, we believe that treatment with nearly every biotechncdasy 
product preduced by our members will be affected through the undenwyment oTthe 
APC system. 

Second, HCFA reaches an unfounded conclusion that since drugs usually are pro- 
vided in connection with other treatments or procedures, the coste oC these products 
can be reasonably packaged into other procedure-based groups BIO finds this as- 
sumption patentiy absurd. The aberrant and biased method of selecting sin^e-serv- 
ice claims makes it extremely unlikely that the bulk of drug utilization patterns and 
coeta have been captured in the APCh. In the case of the inAision APCs, it is reasm- 
able to assume, based on HCFA's methodology, that the cost of most biotechnology 
drug products were not factored into the agency's analysis because of inadequate 

'ing practices. 

iCFA should 

_. laa no basis t 

The inherent bias used in selecting claims for analysis, along with the absence 
of detailed coding data for non-chemotherapeuUc drugs and bioTogicals, essentially 
means that the prt^osed ATC system has no real basis in actual costo or pattmu 
of care for biotecbnolosy products or drugs. BIO believes that this is the case for 
both procedure-based APCs as well as infusion-based therapies. 
Solntion: 

THE HCFA ADHINISTRATOR SHOULD ASSERT HER EXEMPTION AV- 
THOBTTY TO NOT INCLUDE DRUGS AND BIOLOGICS IN THE APCs 

The Balanced Budget Act (BBA) of 1997 requires HCFA to establish groups of cov- 
ered services that are comparable clinically and with respect to the use of i»- 
^ In addition, the BBA grants the secretary authcnty to exempt certain 



ip» U»toil 
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products or services from the outoatlent PPS ''. The HCPA administrator should tat- 
erase her explicit exemption auuiority with regard to biotechnology producta and 
dru^ since it will seriously affect Medicare benefidsries' access to several cat- 
egonea of producta. 

THE SECRETARY OF HHS SHOULD AT A MINIMUM CARVE OUT CER- 
TAIN KEY PRODUCT CATEGORIES FROM THE APCa. 
The HHS secretary has the authority to designate the services to be included or 
excluded from the outpatient PPS. Althou^ we believe it is most appropriate for 
the secretary to carve out all drugs and biologies from the APC system, we have 
tried to identify more limited categories of producta that would be disproportionately 
hurt under the proposed APC system. While BIO acknowledges that broader, sys- 
temic problems may etill occur under the APC framework, we believe that it would 
be apOTopriate for seven types of products identified below to be carved out in order 
to address the most serious payment shortfalls in the proposed system. The seven 



i) 'Wew" technologlea ahould be paid aeparately htim the APC ^stem 
anttl ade<niate codli^ allows for proper reimbursement. 

As described above, new technologies will not experience appropriate levels of re- 
imbursement for several years after they become available for use. This delay in 
adequate payment rould artificially delay the full adoption of new technolofdes be- 
cause hospital outoatient departments would lose mone;^ with each use. Clearly, 
such an approach aoea not adequately take into conaideration the resources involved 
in developing new technologies and would impede their development and adoption. 

Aceordmgly, HCFA ahould automatically reunburse new therapies uain^ the eur- 
rentpayment mechaniam during the entue period that the product awaits proper 
HCPCS and APC code assignment 

CASE example: The 1-131 Anti-Bl Antibody is a radiological monoclonal anti- 
body that is expected to be approved for the treatment of non-Hod^n's Lymphoma. 
This product is ^lected to be the first radioimmunotherapeutic product approved 
for the treatment of cancer and haa been shown to produce remission of eaneer of 
lonmr duration than standard chemothenipv. Unfortunately, this promising new 
product will be assigned a miacellaneous CPT (CPT code 7999, unlisted radio- 
pharmaceutical therapeutic procedure) and placed in the lowest paying radiological 
JUPC (APC 791, $757.93). For a period of several years, this product would remain 
in APC 791 with no additional payment and then, if warranted, could be redesig- 
nated to a higher paying nuclear medidne APC. 

2} "Orphan'' ung products ahould be paid separately trom the APCs be- 
eansfl the APCa will delay and poaalbly deny patients acceaa to life-aavlng 
products. 

The Orphan Drug Products Act provides for a special mariteting approval status 
fi^ certain products that treat life-threatening, rare diseases. Many oT these prod- 
ucta are the result of years of research, involving clinical trials with hundreds of 
patients. By definition, products afforded orphan approval status by the FDA offer 
Mtients with severe debilitating illness a chance for significant therapeutic benefit, 
l^ically, these products are anorded special review status at the FDA in order to 
expedite review and approval, so that patient populations will not be denied a viable 
treatment 

CASE EXAMPLE: A breakthrough orphan dru^ product, Infliximabi MAb, tumor 
necrosis foctor alpha, is indicated for Crohn's disease, a chronic form of inflam- 
matory bowel disease. At present, a supplemental indication is pending approval for 
rheumatoid arthritis. A tn>ical course of therapy for Infliximab involves an infusion 
over a two-hour period once every eight weeks. The drug used in a typical infiision 
coets $1,800, yet APC reimbursement aa proposed would equal onlv $73.98 for infii- 
non o[ the drug. If hospitals are obliged to absorb most of this orug cost because 
rf the proposed APC system, it seems likely that far fewer providers will make 
Infliximab available to patients even though a provider might determine it to be the 
beat treatment . 

BIO believes that the impact of the APC system, in delaying proper code assign- 
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The proposed rule spedfiea four different APCs that include 69 difitoent chemo- 
therapy related HCPCS codes. For specific chemotherapy agents, providers would be 

_i,_ ._ L!,. *__ .L !,._ ..J. .. _,.t ._j jjjjjjBJon procedure APC, Al- 

^, _„ ited more than once in the dif- 

account for different dosage levels, the APCs do not 
., . ices in dosing that likely would occur in actual chemo- 
therapy administration. In addition, soma chemotherapy agents do not have HCPCS 
codes that specify dosing at all. As a result, payment For some chemotherapy agents 
may be inequitable, depending on the dosing used. 

In addition, the chemotherapy APCs do not account at all for the coats of bio- 
technolcwy drugs and products that are used concurrently during chemotherapy. As 
proposeoTthe AFC system would compensate hospitals for only a fraction <n the 
costs incurred Ibr chemotherapy patient care, through the billing of infusion codes 
for each hour of infusion time. Clearly, the APC system would have dramatic impact 
on the availability and quality of patient care for severe cancer casea. As such, it 
is important not only that all cancer-related drugs be paid separately, but that the 

Byment for chemotherapy agents and those products used in relation to cancer care 
reimbursed adequBtelv. 

CASE EXAMPLEi Many patienta undergoing chemotherapy for treatment rf 
their cancers receive supportive care drugs to treat neurotropenia, anemia or nausea 
or vomiting Myelosuppressive cancer patients receive er^rthropoietin injections btan 
their physicians to treat their anemia secondary to theu* chemotherapy beatment 
and restore the hematocrit leveL Patients may receive Filgrastim, a human colcmjr 
granulocyte stimulating factor in c»^er to restore neutriphol counts and toeat theu 
neutropenia. Under the APC system, these products and other growth foctcvs are 
classified as incidental, so hospitals wotild be reimbursed only for their adminisba- 
tion, as little as $36.05 if iqjected or $99.24 if infused intravenously, not covering 
the cost of either of these therapies. For example, a typical course of Filgrastim can 
cost $322 per day for up to two weeks. This reimbursement would not cover the cost 
of a routine course of therapy. 

4) Biologtoa and dmgs at hi^ risk of not being provided to benefleiariee 
who need them alao should be paid separately from the APC system. 

As HCFA acknowledges in the preamble to the proposed rule, certain dni^ prod- 
ucts that may not fall into any of the categories listed above may result m dis- 
proportionate costs to administering hospitals. While HCFA refers to the possibility 
of a fee schedule in the preamble, it also acknowledges that fee schedules create un- 



lessary administrative burdens for hospitals. BIO concurs that a tee schedule ap- 
lach for costly drugs would not " " "'" " ' 

IFA continue to ^y for these pro 
CASE EXAHPUl: Immune Globulin Intravenous (IGtV) is a solution of immune 



proach for costly drugs would not serve the provider communi^. BIO urges tl^ 
HCFA continue to ^y for these products as they are currently paid for. 



e deficient or dysfunctJonaTimmune systems. IGIV is a large 
protein molecule that when administered should be closely monitored for adverse re- 
actions. Some patients, with a history of compUcations and transfUsion reactions 
and those with comorbidities should receive uieir initial few months of infusion 
therapy in a hospital outpatient department where their condition can be closely 



monitored. The proposed APC payment of $99.00 would not be sufficient to cover 
the costs of IGIV therapy. If hospital outpatient departments are not reimbursed ap- 
propriately for IGIV infusions, the infusions may be shifted to other, maybe lees 



dimcally appropriate settings. 

6> RadlopharmaceutlcaJB and other dniffs required for nnolear medicine 
l^ocedurea will be disproportionately unoerpafd and should be paid sepa- 
rate^ from the APC systemu 

BIO is concerned with the levels of payment for nuclear medicine, generally, and 
severe errors in the calculation of related APC wei^ts. The proposed APC raUtive 
weights that would cover radiopharmaceuticals are clearly erroneous, as they would 



propriate weights for APC 791 and APC 792 also m^nata 

ina^ropriate or miscoded charges were included in HCFA's analysis.* 
BlO also is cmcemed that the proposed APC system would 



" system wtHild severely und^Tay ce^ 



- data TolHued by HCFA on iti Internet web site, CPT 7999, 

' TB< east raue of 176 sampled claims was $a,Gl to (2, 

ig .^wr CPT codes that map to APCs 791 and 792. 
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AcGordin^ljr, BIO is concerned that baseline parent levels for nuclear medicine 
APCe are inadequate, and that radiopharmaceuticals need to be reimbursed on a 
reasonable coat l»sis. 

6>) Blood-derived products should be paid separately from the APC sys* 
tem. 

The proposed APC system would systematically underpay a broad range of blood 
products and technology-intensive blood derivatives. At present, BIO estimates that 
there are 62 difTerent types of blood-derived products, or recombinantly produced 
substitutes, produced and sold in the United States. With few exceptions, the APC 
system provides no extra payment for these products, either because they are classi- 
fied as incidental or because they do not have specific HCPCS codes. 

CASE EXAMPLE: Hemophilia A is an inherited, lifelong blood dotting disorder 
that is caused by a deficiency of a plasma protein called Factor VIII m" 
Antihemophilic Factor (AHF). The mainstay of successful treatment and prevention 
ofbleeding for patients with hemophilia A is a prompt and sufficient treabnent with 
AHF concentrates. The typical hospital cost for a course of treatment with a recom- 
binant form of AHF can range from $600 to well over $4,000 per intravenous injec- 
tion. Under this current proposal, payment for this advanced biolo^ would be bun- 
dled into an injection APC of $43. By virtue of its eroense, all claims for AHF and 
other coagulation concentrates were eliminated from APCs because they fell outside 
of the allowed standard deviations from the geometric mean. BIO believes that very 
few, if any, hospitals in the country could reasonably afford to suffer the recurrent 
losses they would incur by ofTering this therapy for each patient treated. 

As described above, underpayment for Factor VIII offers an example of how the 
proposed system would penahze hospitals for treating the most severely ill patients, 
"~ ^— ■--■- J- g treatment withu"" ----'- ■-- - -'-•-j--" !-■- 

wluapicB. nvuuiuxui^v, ia\j^A should 

inoducts on a reasonable cost basis, 

7) Drug products not covered by the ESRD composite rate should be paid 
•eparatel^ team the APC systein. 

m the proposed rule, HCFA indicated that it was exploring ways to accurately re- 
imburse for dru^ used outside the ERSD compensation rate. This is a complicated 
issue; however, BIO would recommend a carve-out similar to others we've proposed. 
Dialysis patients rely on a vast array of pharmaceutical and biological proaucts tar- 
geted to the patient and his or her needs. Since some products will not be covered 
under the composite rate, we believe their access will be curtailed without a carve- 
out for those products used in the hospital-teased dialysis facilities. 



Phase-In Requirement: 

If there Is no carve-out for all biologies and drugs, the outpatient must 
be phaaed-ln. 

As stated in the preamble to the proposed rule, HCFA intends for the APC system 
to prompt hosjiitals to provide services in a more cost-consciouB manner, as was the 
case following implementation of the diagnosis-related group (DRG) system for inpa- 
tient care,^ We beUeve there are critical differences between the DRG and APC sys- 
tems and the services tlu^ affect, particularly in the economics of patient care and 
the potential for savings. Where the DRGs realized substantial savings by reducing 
the lengths of inpatient hospital stays, no such saving are possible for outpatient 
services. Indeed, manv services formerly provided in Qie inpatient setting are now 
provided outpatient, tiianks to advances in biotherapy. In addition, it is Ukely that 
the costs of biotechnology products and drugs represent a greater proportion of out- 
patient care costs than they do of inpatient care costs. As a result, outpatient de- 
partments will face greater payment shortfalls than inpatient departments experi- 
enced with DRGs, but will have far less opportunity to reduce overall costs of care. 

Another important difference between the DRG Bystem and the proposed APCs is 
that the proposed APC system is largely untested, yet will not be phased in. This 
means that any defect in the APC system's design could significantly n^atively 
hurt care with unknown and unpredictable consequences for millions of Medicare 



^Tbe preamble to the proposed rule makes several references to tlie inpatient PPS, see 63 
PR 476M, 47667. 

D.qit.zeaOvGoOt^lc 



148 

care to outpatient departments. Under the APCs, there will be no alternative hos- 
pital-baaed setting to abeorh these outpatient eaaes. 

Accordingly, it u essential that economic constraints under a new outpatient PPS 
not force hospitals to choose between providing these services at a huf(e loes, shift- 
ing them to inappropriate less intensive care settings, admitting patients when it 
is not necessary, or not providing the service, at all. 
Volume Control Measures: 

Hie proposed volume expenditure caps will exacerbate the access problems cre- 
ated by this proposed rule. These caps should be eliminated from tae outpatient 
PPS. 

Volume expenditure caps, as included in this proposed rule, will fbrca hospitals 
to bear the cost in changM in cost of care. Under the proposed caps, annual updates 
to hospitals could be reduced if Medicare spending for outpatient services exceeds 
HCFA estimates. This means that if overall outpatient costs increase, hospital reim- 
bursement oould be cut. This will have a great impact on a hospital's ability to uti- 
V technologies or even the most «>propriate techndogies for fear of hitting 
3:. in.; — ;jj affoct quaUhr of cs~ ' "' — '" 



sary volume. Arbibvr; caps on the outpatient setting will slow down how and where 
new medical technidogy is used. Over Uie last sevoral years, many procedures and 
much therapy deUvery have migrated to the hospital outpatient setting because it 
was considerad more appropriate and less costly. To put arlntrar^ volume caps mi 
the outpatient setting could shift more care to the inpatient setting and therefcre 
increase costs to the Medicare program. 

SUHHABY OF RECOMMENDATIONS 

In view of the extenaive and svBtemic problems in deriving APC wei|^ts and APC 
groups, BIO urges that the HCFA administrator carve out Kologics and drugs fitm 
the proposed APCs. We recommend that HFCA carve out seven categories of prod- 
ucts. It is reasonable to expect that any revised prospective payment method will 
not adequately reimburse providers for Uie uae of products in tiiese cathodes listed 

1) "New" technologies that are awaiting proper HCPCS and APC code aasigiunent. 

2) Orphan drug products. 

3) Chemotherapy agents and related supportive care drugs. 

4) Biologies and dnlgs at high risk of not being provid^ to bene&daries who need 

them most. 

5) RadiopharmaceutiealB and related drugs. 

6) Blood-derived products. 

7) ESRD-related products not paid under HCFA's composite rate. 

We also recommend that HCFA phase in this hospital outpatient PPS syston 
gradually since much of the data necessary to establish a valid system has not been 
collected to data. 

We also urge HCFA to eliminate volume expenditure caps from the outoatient 
PPS. 



Thank you for this opportunity to comment on this proposed rule. BIO and its 
member companies will be pleased to work with HCFA ta &nd a solution. If tbera 
are any questions about thrae comments, please call Nancy Bradish Myers at (202) 
867-0244. Again we appreciBte the opporUmity to comment on the proposed rule. 

BIOTECHNOLOGY INDUSTRY ORGANIZATION (BIO) 

BIO Is the largest Industry organization to serve and represent the 
biotechnology Industry. Our membership comprises the wolf's 

Itroducers of Important medical Innovations, Inctudlns reeom* 
otech products, nlood products and related dertvmtlvee, and In 
viuii <i e tests. In total, BIO'S membership inelndea ^fi companlea, 

ac»di 1. . tutlo . state biotechnology centers and related organba- 
tit .„ in 4^ ' M and more than 20 nadons. "nieae member firms 

u< :e « iSOJD jM in the United States, with over two-thlrda of our 
, iH QB iirl Fewer than 136 workers. At present blotech con- 

^ In human clinical trials and more in early 
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The products of our member firms span a broad range of life-saving therapies that 
often are the only treatment options available for patients sufierinK from life-threat- 
eniiu diseases. Currently, there are 80 biotech drug products and vaccines on the 
tnaiut, many of which are provided in the hospital outpatient department 

Mr. BiLIRAKIS. Thank you very much, sir. 

Mr. Dingell to introduce Mr. Warden, who has not testified as 
yet. He has been sitting there very patiently waiting for your intro- 
duction. 

Mr. Dingell. It is a great kindness, Mr. Chairman, and I thsink 
you for it. 

It is a great pleasure for me to welcome and introduce my good 
friend GjuI Warden, who runs a very fine hospital back home, 
Henry Ford, and who is not only a distinguished practitioner in the 
business of hospital administration but also who is very active in 
all manner of community EtfTftirs back home. He is not only a re- 
spected citizen of our community but, as I say, runs a superb hos- 
pital and is a good friend of my wife Debra and I and Mr. Warden, 
we are happy to welcome you to the committee. 

Thank you for that courtesy, Mr. Chairman. 

Mr. BlURAKls. You are very welcome, sir. 

STATEMENT OF GAIL L. WARDEN 

Mr, Warden, Thank you very much, Mr. Chairman and Con- 
gressmzin Dingell. 

I came to this hearing today prepared as a representative of the 
American Hospital Association and as one of its former chairmen, 
as well as a representative of my own institution, the Hemy Ford 
Health System of Detroit. I had planned to make my oral testi- 
mony somewhat coincide with what was in the written testimony 
and to elucidate on it, but I must say that I have been very im- 
pressed with the knowledge of the issues of the members of the 
subcommittee, the homework that they have done and they know 
the studies that have been done and the discrepancies in tlwse 
studies and the overshot that took place in the Balanced Budget 
Act. So I am not going to spend a lot of time talking about that 
again. 

Instead, I would Hke to take time to really talk about two things. 
I would like to, having heard that there had not been as much im- 
pact upon quality and access as might have been expected, give you 
two anecdotes, one about the city of Detroit and zinother about a 
hospital in Manistique, Michigan, smd then I would like to finish 
by making some comments about the outpatient PPS. 

In the city of Detroit there really are three safety net hospitals: 
the Detroit Medical Center, the Henry Ford Hospital and a hospital 
named Mercy Hospital. The combined impact of the Balanced 
Budget Act and reductions in Medicaid payment upon those three 
institutions has been substantial. In each case there have been 
lai^ financial losses 2uid large lay-offs. The Detroit Medical Center 
has l£ud ofT over 2,000 peope. Our organization has laid off 800 
and will be laying off another 1,000 people. 

We have closed clinics, consolidated climes, reduced services in 
community-based programs. Generally the challenges continue to 
get greater and we are both experiencing continued incn in 

imcompensated care and the amount of uninsured, with the j. vr 
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Medical Center having about $120 million in uninsured care and 
our organization about $60 million. 

The third institution, Mercy Hospital Detroit, has been similarly 
impacted but they do not have the resources or reserves to fall back 
on and there is a very good chance that they are going to close. 
What it is going to mean is that in order to maintain access to 
those institutions for the people in the city of Detroit is that our 
two institutions are going to nave to come together and try to find 
some way to make that happen. So my point is that the urban safe- 
ty net isheing impacted by the Balanced Budget Act. 

Second, in the c£ise of the hospital in Manistique, it is the sole 
provider within a 70-mile radius. The impact of the Balanced Budg- 
et Act on them was about 10 percent and the one program that is 
threatened right now is obstetrics. If they are to close their obstet- 
rics unit, there will be no obstetrics and pmecology program for at 
least 70 miles in any direction. Again it is a product of the impact 
of the Balanced Budget Act on that particular institution. 

In relationship to the outpatient PPS, I would like to talk about 
three specific concerns. The first one obviously has been discussed 
on a couple of occasions today, that the original projection by the 
Medicare Payment Advisory Commission was that hospitals will 
currently pay 90 cents on the dollar and that under BBA they 
would be paid about 82 cents on the dollar. We also heard today 
about the additionfil 5.7 percent reduction that HCFA plans some- 
time in the near future. 

We also heard about the 255 members of the House and 77 mem- 
bers of the Senate who have signed on to bring about some reUef 
from that and we are particularly impressed with the bill that Rep- 
resentative Foley has introduced, which would cap outpatient 
losses at 6 percent at the current rate, 10 percent in the current 
year, 10 percent in the second year and 15 percent in the third 
year. 

The second issue that we are concerned about relates to some- 
thing that is kind of hidden in the regulation which relates to pro- 
vider-based provisions. It impacts organizations like ours, the 
Cleveland Clinic and Johns Hopkins, organizations who, in an ef- 
fort to try to bring care closest to the community in a fairly large 
service area, have developed Eunbulatory care centers. But tlie pro- 
vision says that these must be licensed by the State £ind in most 
cases they are in States that do not license these facilities as out- 
patient facilities because they are extensions of the hospital. We 
believe that consideration should be given to a joint commission of 
accreditation as a proxy. 

The third consideration that we want to raise is about the data 
that HCFA used to calculate payment under outpatient PPS. In my 
own organization's case, the HCFA estimate was that we would 
have a $1 million increase in income. Our detailed analysis identi- 
fied several discrepancies in the estimate which are related to the 
fact that the information did not dig down deep enough. Only about 
30 percent of t services providecTwere not accoxmted for and we 
calculate the im ; is going to be about a $9.6 million loss. 

If you combi i uiat with the losses that we have already «n>eri- 

I In t Budget Act and the losses of $12-$25 million 

result of the provider payment provisions, 
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it adds up to a substantifil amount and will make our reduction in 
revenue for Medicare for a 5-year period somewhere in the nei^- 
borhood of $225 million, which seems just too much if we are going 
to continue to maintain our safety net provider role. I thank the 
committee very much for the opportunity to talk to you. 
[The prepared statement of Gail L. Warden follows:] 



Mr. Chairman, I am Gail Warden, president and CEO of Heniy Ford Health Sys- 
tem in Detroit, and former chairman of the American Hospital Association (AHA). 
I am here today representing the AHA'a nearly 6.000 hospi^la, health systems, net- 
woiW, and otiier providers of care. We appreciate this opportunity to present our 
vi«wa on an issue that is dramatically aftecting hospitals in commumties across 
America: The Balanced Budget Act of 1997 (BBA). Our testimony focuses primarily 
on how the act is affecting Medicare payments for outpatient services. But first I'd 
like to review the overall effects of the BBA on hospitals and health systems. 

OVERALL Ei^FECTS OF THE BBA 

For over a year, hospitals across the country have been sounding the alarm about 
problems associated with implementation of the BBA. In all parts of the country— 
urt>an as well aa rural — we are documenting service closures and cuti>acks as hos- 
pitals and other health care facilities attempt to wrestle with the BBA's dramatic 
reductions. 

The BBA mandated the largest changes in Medicare since the program's inception 
in 1965. In addition, the bu^taiy impact of these many changes were vastly un- 
derestimated. A study conducted by The Lewin Group found that the originally esti- 
mated five-year BBA hospital payment reduction of $53 billion is, in reality, more 
in the range of $71 billion — an $18 billion increase. And the Con^ssional Budeet 
Office (CBO), in its July 1 estimate of federal revenues and spendmg, reported that 
the Meidicare payments will total $206 billion less than CBO predicted when the act 
was adopted. 

Given this massive change and the disruption it is creating, we urge Congress to 
enact the following initiatives, funded through the budget surplus. These initiatives 
r^resent a broad-based relief effort— an effort that would provide effective relief not 
just for hospitals, but for a variety of health care providers who take care of Medi- 
care beneficiaries in several different settings. 

"TnatBlKr policy — Medicare patients sent from one acute care hospital to another 
are defined aa transfers. Under the BBA, HCFA defines transfers to include cases 
where a patient in one of 10 diagnosis-related groups (ORG) chosen by HCFA, stays 
in the hospital at least one day less than the national average and then is sent to 
(me of several post-acute care settings. In the past, hospitals received the full Medi- 
care DRG payment for each discharge under PPS, regardless of the patient's length 
of stay. Parents for caaea shorter than average stays help defray Uie costs of car- 
ing for patients with longer than-average stays. This rule of averaging is one of the 
fundamental principles upon which PPS was bxiilt AHA urges you to repeal the un- 
necessary ami unwarranted transfer provision by adopting H.R. 405. 

Advances in science and technology — the Ma^care Payment Advisoiy C<aa- 
mission (MedPAC) has reported that hospitals will Incur significant operating and 
capital costs in becoming year 2000 compliant." As a result, MedPAC has rec- 
ommended that a modest increase in hospital inpatient payments be made to help 
offset the costs of these improvements to medical devices and information systems. 
AHA urges adoption ofMeaPACa recommendalion for a modest PPS update to cam- 
penaatenoapitals for Y2K readiness activities, through the passage of H.R. 2266. 

Rural relief— Because of their small size, rural nospitals are often unable to ab- 
(orb the impact of changes in pa^rment and regulatory policies. With the mounting 
pressures of the BBA, these facilities warrant special consideration, especially con- 
sidering their role as the hub of the local healui care delivery system. AHA urges 
relief for rural health care providers — particularly sole community providers, critical 
occeas hospitals, and Medicare-dependent hospitals — through the adoption of provi- 
sions o/HR. 1344. 

Memcal education — This nation's medical schools are often referred to as na- 
tional treaaurea. Yet under the BBA, Medicare's indirect payment for medical edu- 
cation is scheduled to be reduced finm 7.7 percent to 6.6 percent b^ FY 2001. We 
all benefit from Uie research and medical education conducted in our medical 
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Bchoola and teaching boepitals, but this reductioD is noalung it difBcult for these in- 
stitutions to maintain their cutting edge prominence. AHA urges reli^ for our na- 
tion's teaching hospitals by freezing the current schedule on fitrtker inainet medical 
education reductions through the adoption ofH.R. 1786. 

Disproportionate share payments— The BBA took an important step by re- 
movii^ hrapitals' clinical education payments from Medicare+Choice payments. This 
move was made to ensure that payments be made to those facilities actually incur- 
ring the added costs. Unfortunat^, BBA did not remove the important dispropor- 
tionate share (DSH) payment. This special payment is made to support the addi- 
tional costs hospitals incur in treating large numbers of low-income individuals. 
Without this funding, these institutions will experience difficult^r in maintaining ac- 
cess to vital health care services ica low-income individuals. AHA urges relief fi)r 
hoepitala serving the uninsured by carving out the diaprmortionate share payment* 
from the Medicare mamued care payment Oy adopting H.R. 1103. 

Managed care— llie BBA set in motion a long-overdue change to the Medicare 
prcwram by redudng |»a^raphic variations in managed care payments. This equi^ 
upoate to Medicare+Choice payments would be accomplished by lilendin^ the 
coun^ rate with a national rate, thus redudng the historic variation in Medicare 
health plan payments from coun^ to county throughout the countiy. HCFA has had 
difficulty fuDy implementing this provision due to the way the law was drafted. 
AHA urges the fiiU flinding of the Medicare managed care payment blend to provide 
fiUr payment in all parts Mthe country by adt^iting H.R. 406. 

Lonf •term care— The BBA reduced skilled nursing fadlihr (SNF) payments by 
$9 biUion over five years. At the same time, it required HCFA to imjilement a pro- 
spective payment system (PPS) for these services. The new PPS is not remied 
enough, however, and therefore fails to adequately account for differences in costs 
associated with the care of medically complex patients. In particular, the payment 
for non-therapy andllaries (pharmaceuticsis, respiratory therapy and special equip- 
ment) is the same proportion across all the categories in the payment system, even 
though for some patients care costs are much higner. 

Both HCFA and providers believe these issues can ultimately be addressed l^ re- 
vising current case-mix categories (Resource Utilization Groups) used in the new 
SNF PPS to reflect these ^es of patients. However, HCFA cannot make an^ 
changes to case-mix until after 2000, and additional dollars are still needed to miti- 



need IV feeding, IV medications, or reauire ventiiators, and "special care," vbksh in- 
cludes patients who have multiple sclerosis, cerebral nalsy or require respiratoiy 
therapy seven days a week — have much h^rher non-tJiaBpy ancJJlaiy costs than 
other patients. The current payments for these RUGs are &r Ddow the costs of pro- 
viding the snvicea, ranging from a high of 61 percent to 62 percent (tf costs. 

A multiplier could be used to increase the payments for these groups — extensive 
services and apeeial cat« — until the final case-mix improvements can be made by 
HCFA The multiplier will no longer be necessary once the Secretary refines case- 
mix and the funding can then be used to fund the revised case-mix format. The mul- 
tiplier can be implraaented regardless of the Y2K restrictions since HCFA already 
pfans on updatine^e RUG rates in October 1999, 

Psychiatric A'S— Cuts to psychiatric services were also included in the BBA 
Asa result, many hospitals serving the mentally iU will receive payments below pre- 
vious levels — real cuts. AHA urges adjustments to p<^ments to p^chiatrie hospOals 
in a budget-neutral manner by adopting H.R. 1006. 

Home health— BBA included a number of changes in pajrment, coverage, and ad- 
ministrative requirements for home health agencies. Until PPS could be imple- 
mented, BBA provided for an interim payment system (IPS) desuped to reduce pay- 
ments to home health agencies. Tha 11^ was the first of the BBA's provisions lo 
be implemented and created a number of disruptions in access to services in boom 
areas of the countrj^. AHA urges that additional funding be targeted to home healA 
providers to minimize the ongoing inequities of the IPS, and lessen the 15 percent 
payment cut scheduled for Ike home health PPS in FY 2001. 

LMITINO LOSSES VNOLR OUTPATIENT PPS 

According to a recent MedPAC report. Medicare reimbursed hospitals ontf 90 
cents for each dollar of outpatient care provided prior to enactment of the BBA 
Today, as a result of the BBA, hospitals are paid onhr 62 cents on the dollar. And 
after PPS is implemented, HCFA will reduce hospitsi ou^tient payments by an- 
other 6.7 percent Howevo-, according to HCFA's own estimates, many hospitals wUl 
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lose much more than 5.7 percent. More than half of the nation's major teaching hos- 
pitals would lose more than 10 percent; nearly half of rural hospitals also would 
more than 10 percent. 
In addition, catastrophic tosses would be experienced by some individual hos- 

Cls. For example, large hospitals in Iowa ana New Hampshire will immediately 
almost 14 to 15 percent of their Medicare outpatient revenue. Other lar^ 
urban hospitals in Missouri, Massachusetts, Wisconsin, Florida, and California 
stand to lose 20 percent to 40 percent. Some New York City hospitals would lose 
more than 40 percent. Some small rural hospitals in Arkansas, Kansas, Mississippi, 
Washington, and Texas will lose more than 50 percent of their revenue. 

To prevent these precipitous drops in Medicare revenues from doing additional 
harm to hospitals and the Medicare l>enefi claries who rely on them, we urge passage 
of legislation that would limit payment losses created oy the move to outpatient 
PPS. However, the costs of financing this proposal should not be paid by the remain- 
itw^hoapitak, because most of them are also expected to lose under the outpatient 
PPS. Moreover, large new losses would have to he incurred by tiiose hospitals, rang- 
ing from 3 to 8 percent, to protect other hospitals from losses of 5 to 15 percent. 
Instead, this change needs to be funded by additional Medicare program spending. 
Beneficiary spending would be unaffected. 

Under out proposal, until January 2002, each hospital's Medicare payments for 
outoatient PPS services would be adjusted so that the hospital's losses are limited 
to 5 percent of what the hospital would have been paid by Medicare under the cur- 
rent system. For calendar year 2002, the payment losses would be limited to 10 per- 
cent For CY 2003, the payment losses would be limited to 15 percent. No limit is 
set after 2003. Depending on whether HCFA changes its interpretation that unfairly 
shifts the 5,7 percent rMuction in benefidarv copayments from the Medicare pro- 
gram to hospitals (see below), this proposal will require roughly $1.9 biUion over frve 
years in new funding. 

MedPAC chair Gail Wilensky recently supported phasing in the outpatient PPS, 
stating "to mitigate unintended effects and help people a^ust to the new system, 
ifs wiser to phase in just about any big payment change. Id addition, a June 2, 
1999 New York Times article noted Dr. Wilenskys comment that "Medicare is pay- 
ing too little for outpatient ser^ces." The AHA agrees, and urges your support for 
le^slation that would provide such a payment "Uooi'' and protect hospitals from un- 
reasonable losses during the transition to outpatient PPS. Suck legislation (H.R. 
2241) was introduced in June by Rep. Mark Foley (R-FL), and has 68 eo-sponaora. 
We urge you to support it. 

REGULATORY CHANGES 

As HCFA works toward implementation of outpatient PPS, there are several 
areas of concern we have with the apparent direction in which the agency seems 
to be beaded. Specifically: 

I^ovlder-tMfled outpatient facilities: Hospitals are no loneer just buildings 
with four walls. Today, more than ever, advances in science and technolo^ have 
aUmrad hospitals to reach out into their communities to brii^ care where it is need- 
ed. This is especially true of outpatient services. In community after communis 
across America, hospitals are working with others in their communities to bring 
care where it is needed. 

Unfortunately, HCFA threatens this expansion of care bv adding too-narrow re- 
quirementa for determinir^ what entities can be considered hospital outpatient de- 
partments. While there are reasonable and important distinctions between hospital 
ou^atient departments and physician offices, HCFA's requirement for state hcen- 
sure is arbitrarily biased against providers in states where Ucensure does not even 
exist to cover off-campus facilities. Conditions of participation or accreditation 
should be used where hcensure is not available. Moreover, the proposed requirement 
that Medicare should mirror how other payers view these facilities is one-sided, ig- 
noring contractual arrangements between hospitals and private insurers that ot^t 
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areas of their commumties. 

Volume cap: HCFA proposes to reduce future payment updates if Medicare pay- 
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and treatments that increase the volume of outpatient services while also enhancing 
the lives and comfort of beneficiaries. 

The President's Medicare reform proposal indicates that the administration is con- 
sidering delaying implementation ik this proposal. While we commend the admims- 



the lack of a facility fee. These rei^uirements v^ discourage hwpitals a 
qrstems from reaclun^ out and bnnging high-quality heakh care to un 
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tration, juat a delay oT bad policy is not HufRdent We strongly m^ HCFA to ex«r- 
dM its option under the BBA to drop this provision altogether. Doing so will ensure 
that beneficiaries have continued access to new treatments and technolt^es in the 
outpatient setting. 

Accuracy of data: We are «rtremely concerned about the data with which HCFA 
is calculating its payment rates under outpatient PPS. For example, HCFA esti- 
mated that Henry Ford Health System woidd see an increase of ahnoat $1 million 
in outpatient payments under PPS. However, our own analysis identified several 
discrepancies in HCFA's estimates. In fact, we calculate that Henry Ford will actu- 
ally see a decrease in payments of $9.6 million, or 21 percent of our total outpatient 
revenue. If a hospital like ours, which was expected to see a slight increase in pay- 
ments, actually experiences a 21 percent reduction, what will happen to those many 
hojspitals projected to experience a 30 percent loss? 

The BBA requires that HCFA use a reliable payment methodology. The margin 
of error we have found clearly indicates HCFA's proposal does not meet this require- 
ment. This is a key reason why a payment "floor" is needed, such as R^. Foley's 
bill (H.R. 2241), which I mentioned earlier in this testimony. Such a floor would jnv- 
t«ct hospitals fivm catastrophic losses whfle HCFA mues the codin^reporting 
changes needed to provide HCFA with accurate information so the agency can in 
turn provide more accurate projections of the efiieets of outpatient PPS. 

One way to refine the data is to create a panel of hospital outpatient administra- 
ton and government staff who can woHl tOgeUier to review the classifieationB. 

Chemotherapy: The AHA believes that there are serious problems with the data 
HCFA is using to determine payment for chemother^y services. As a tranaitimal 
payment methodoliwy, the AilA recommends that HCFA carve out the costs for 
chemotherajw and chemotherapeutic agents and pay on a reasonable cost baais until 
the agency fixes the underlyit^ coding problems, collects new data, and prtqtoess 
new groups or rates. The results would then be included in a subsequent proposed 
rule. Otherwise, hospitals may be farced to close their cancer cent^ rather than 
provide lower quaUty or inappropriate care. 

In addition, HCFA's proposal to classify new ^ents in the lowest cost group does 
not reflect what we expect in the future for drug costs. According to the Bureau of 
Economic Analysis and other sources, most of the new drugs — especially new geneti- 
cally engineered drugs — are more costly than prior drugs. Clearly, this proposal 
would penalize hospitals for using new pharmaceuticBlE. Moreover, it is incumbent 
on the agency to get the information it needs on drug prices to ensure that it can 
classify new drugs, or any new technology, into the most appropriate group from the 
standpoint of both clinical coherence and resoiorce use. The AHA opposes HCFA's 
propi^al to place new agents in the lowest payment group. 

OPPOSITION TO THE S.7 PERCENT CUT 

As mentioned earlier, once the new outpatient PPS system is implemented, HCFA 
plans to reduce hospital outpatient payments by another 5.7 percent. This means 
that, on top of the $9 billion in five-year outpatient payment cuts already included 
in the BBA, hospitals would suffer another cut of $900 million annually. 'This is con- 
trary to the wishes of more than 265 members of the House, and 77 members of 
the Senate, who a^ed recent letters to HCFA opposing this arbitrary, unfair, and 
uncalled for cut. 

According to the congressional letter, HCFA's proposal decision to cut an addi- 
tiooal $900 million Irom Medicare outpatient payments is "inconsistent with Con- 
gress' intent," and would be "inappropriate and unwise." The AHA believes that 
HCFA has the flexibility to interpret the law correctly, so that the proposed pay- 
ment system does not extract anouier $900 million from hospitals. 

CONCLUSION 

The vision of America's hospitals and health systems is "a society of healthy cotn- 
munitjes." High-quality outpatient care is a cornerstone of this vision, as more and 
more hospitals break down their figurative four walla and reach into the commtinily 
to provide care where and when it is needed. The scientific and technological ad- 
vances that allow us to do this reflect the kind of innovation that will serve Ameri- 
cans well into the next century. 

In order for hospitals and health systems to continue providing high-quality out- 
patient care, it is critical that outpatient PPS be implemented carefully. We look 
fimrard to woridng with Congress and HCFA to fix me problems that 1 have out- 
lined. 
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Mr. BiLIRAKIS. Thank you, Mr. Warden. Hospitals in Florida cer- 
tainly are closing 1^ and right and others Eire threatening to close. 
I know those that we do not know about Mr. Koon, who is sitting 
behind you, tells ua about that. 

So we hear you all, believe me. You have had the tuifortunate 
problem of sitting in the audience since 10 this morning listening 
to all Uie other witnesses, so you know that we have basically 
heard it all, I think. 

Dr. Corlln, you stated the largest shortcoming in SGR payments 
due to incorrect estimates are felt in Florida. 

Mr. CORLIN. Yes, sir. 

Mr. BiLIRAKIS. Now HCFA claims that it does not have the legal 
authority to correct the estimate from year to year. You say — I 
Uiink this is your word — incredulous. You say that that is incred- 
ulous. 

I wonder if you could have your legal experts at AMA substan- 
tiate your position for the record. We are meeting, as Mr. Brown 
and others know, we are all meeting together with Mr. Hash hope- 
fully next week and staffs are meeting later this week, although I 
do not know with the hurricane coming up this way, I am not sure 
about that. By the way, this is the proposed path. It's not going to 
hit Michigan. 

But in any case, I do not know about the staffs' meeting later 
this week, I guess is what I mean. But we would like to have that 
information in case any problem develops. I mean as much as they 
can make administrative fixes, it would be so much easier for the 
overfdl effort. 

So if you could have your legal people furnish that to us, you say 
it is incredulous. I assume that that is based on probably what 
your legal people have said to you? 

Mr. CORUN. Yes. I obviously do not have that information on 
hand now. 

Mr. BiLIRAKIS. No, of course. 

Mr. CORLIN. I will see to it that the responses to your questions 
are feixed to both you and Mr. Brown before the end of the week. 

Mr. BiLIRAKIS. Okay, great. And of course we will have plenty of 
questions for all of you in writing and we would ask for you to re- 
spond to them. 

As I said earlier, we hear you and I hope we are getting the mes- 
sage across to you that we are going to tiy to do something. 

Now Miss Roberts, I am just going to use you as a representative 
of all the provider organizations, not only those that Eue here but 
some who are not. You stated that there were 2,486 home health 
agency closures. I do not know over what period of time these took 
pUice. We do know that in the decade prior to 1997 the ntmiber of 
home health agencies almost doubled to 10,524, according to GAO. 

Now I am making these points just to show you all that every- 
body was imploring upon us to do everything we could, to beisically 
tiy to save Medicare and that sort of thing. And you know this is 
what we were faced with. And unfortunately, what we did was we 
overdid it and we admit that unintended consequences took place. 

GAO told us that in 1989 there was an average of 27 visits per 
home health patient. By 1993, just 4 years later, the average had 
become 59 visits, a 118 percent increase since 1989. By 1996 the 
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average had risen to 79 visits, a further 34 percent increase. 1997 
data indicated there was a drop back to 72, but still a 167 [>ercent 
increase above the 1989 level. 

So this is the sort of thing, and obviously home health care is not 
the only problem out there but this is the sort of thing we were 
faced with in terms of trying to draft up that legislation. And, as 
I said earlier, this is big stun. It was bigness and we are an ivory 
tower and we try to do the best that we can. In spite of the fact 
that we have 2 or 3 doctors on this committee now, which is some- 
thing we did not have before, we did the best we could but we 
messed up in many areas and we are trying to fix it now. 

I do not know that I really have any more questions. I do want 
to thank you for being here and to apologize for the long delay. 

With Mr. Brown's permission I would like to recognize Mr. Din- 
gell to inquire. Would you like to inquire? 

Mr. DiNGELL. Yes, if it is my turn, Mr. Chairman. 

Mr. BiLIRAKIS. Mr. Brown yields to you. 

Mr. DiNGELL. Thank you. Mr. Brown, I thank you. 

Mr. Warden, let's talk about the situation in our area in Michi- 
gan. We are liable to lose four hospitals back there in the very im- 
mediate future; isn't that so? 

Mr. Warden. That is correct. 

Mr. DiNGELL. That will come about in good part because of the 
level of payments both for Medicare, Medicaid and other Federal 
services; is that right? 

Mr. Warden. Those are the primary reasons, yes, sir. 

Mr. DiNGELL. That could come as early, say, as January? 

Mr. Warden. All of them will happen between January and July 
ofthe year 2000. 

Mr. DiNGELL. What would the consequences be to the patient 
population back there in terms of what that would do? Signifi- 
cantly, the Medicare-Medicaid population would suffer signincant 
loss of opportunity to get good treatment. It would mean also fur- 
ther declines in the level of service available to them. It would also 
mean waits and things of that kind. It would mean that all. of the 
remaining hospitals would essentially be functioning at or above 
their level of capacity; isn't that so? 

Mr. Warden. That is correct. Actually in the case of the hospital 
in the city of Detroit, it would basically mean that there is no hos- 
pital on trie east side of Detroit if that hospital closes. Closing with 
that will be several clinics that are operated by that institution. It 
will mean that the patients are going to have to go further to re- 
ceive care. It will mean that more care will be delivered in the 
emergency room, which means delays in treatment, and it also will 
mean that it will have an impact, I think, upon the other services 
that are available in those communities because a lot of the other 
community services have been backed up by the hospitals. 

In the case of the other institutions that are threatened, it will 
mean that in most cases people will have to go further to get care 
and there will be some physicians who are somewhat displaced be- 
cause they have been practicing in those institutions and will have 
to find another venue. 

Most importEuitly, it is going to mean delays in seeking care and 
the ability to get to the place to have care. Chie of the big problems 
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Mr. Burr. From a policy standpoint, if we were to pass a law 
that Baid you can never use the new technology until there is a re- 
placement for the new technology and then you can use that tech- 
nology that was replaced, would we be accused of not being con- 
cerned with the quality of the care supplied to individuals? 

Mr. HoLVECK. I thiii you would. 

Mr. Burr. Under that scenario, aren't we using antiquated drugs 
or devices to supply service? 

Mr. HOLVECK. Well, I think the ability to use new technology I 
think is going to suffer in the interim. 

Mr. Burr. What is the determining factor based upon? As I un- 
derstand it, the FDA determines the safety and efRcacy of the drug 
or device. 

Mr. HoLVECK- That is correct. 

Mr. Burr. What takes 3 years for us to incorporate that into the 
Medicare system? 

Mr. HOLVECK. HCFA tracks data and sees what the incremental 
cost is that would allow them to shift a cost in the DRG. 

Mr. Burr. So their determination is not based upon the effective- 
ness or the qu£ility of care? The safety and efficacy have already 
been determined. 

Mr. HoLVECK. That is correct. It is the incremental cost that 
would change the reimbursement rate. 

Mr. Burr. 100 percent cost? 

Mr. HoLVECK. Yes. 

Mr. Burr. Thank you. Thank you, Mr. Chairman. 

Mr. BiLIRAKIS. I thimk the gentleman. 

Mr. Brown? 

Mr. Brown. Mr. Holveck, let's talk about costs for a moment. I 
visited this week, Monday morning actually, with Lorain Commu- 
nity Partners Hospital, the resiilt of two hospitals that have 
meteed, a public hospital and a Catholic hospital that have merged 
in the city of Lorain, where I live on Lake Erie in Ohio, a city of 
about 75,000 people, high numbers of low-income residents. This 
hospitfd has talked about a lot of the problems that Ms. Rapp men- 
tioned and that all of you have mentioned. 

One of the problems, one of the largest and most rapid increases 
in terms of costs is the cost of drugs. If Medicare reimbursement 
would continue to f£ill there would be pressure on the drug manu- 
facturers, I assume, to reduce the prices that they cheu^ hospitals. 
In your view, do drug manufacturers have in flexibility in reducii^ 
prices to hospitals? 

Mr. Holveck. I refer to the fact that I am in biotechnology and 
I do not know that I have an insight on classical pharmaceutical 
drug development, but I think that from my vantage point, runnii^ 
a compEiny, it is a very costly operation. We are 20 years in exist- 
ence and only went profitable 2 years ago eifter $1.5 billion of pub- 
lic funding went into it. 

So when you talk about our abiUties or abilities to reduce costs, 
I think you have to understand the infrastructure that we have to 
pay for up front in order to get that growth and get those investors 
to support our research. 

So I can speak for only my particular industry, if you would, bio- 
technolc^, or my particular company. I do not know that there is 
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a lot of latitude certainly in my experience in terms of just £irbi- 
trarily reducing costs of a drug. 

Mr. Brown. Miss Roberts, I was struck by some of the dif- 
ferences between your testimony and the testimony of the General 
Accounting Office in the prior panel. You both agree that many 
home health care agencies have closed. It has happened in prob- 
ably every district represented up here, I would guess. And you 
botii agree that payments have decreased to home nealth agencies 
since the Balanced Budget Act of 1997. 

You also heard the numbers mentioned earlier by the chairman 
about the growth but GAO, where you and they parted, GAO did 
not find conclusive evidence that seniors' access to home health 
services had suffered as a result. That is their evidence. 

Anecdotally perhaps, in one county in my district a fairly lai^ge 
home health agency closed but others seemed to pick up the pa- 
tient load that they had. 

What gives here? GAO is saying — help me understand this — 
GAO is saying that seniors' access has not been compromised. You 
are saying it has. 

Ms. Roberts. The number of beneficiaries receiving services 
Etcross the country are 15 percent less than they were pre-balanced 
budget. Our State is greater than that. 

While certjunly there has been consolidation of etgencies, which 
always makes the number of agencies that have actually closed a 
moving target because, as you mentioned, agencies come together 
and they should have the same degree of capacity, but what we do 
know is that agencies do not have the same degree of reserve. 

I tsdk about just-in-time 6t£iffing. We are literally faced with 
agencies staffing themselves to the bare bones. As such, when un- 
expected increases in volume or patients needing greater than the 
average degree of services are presented, they are, in fact, not ac- 
cepted by me organization. They literally do not have the staff or 
the resources to provide that care. 

We in the State of Rhode Island are tracking how many extra 
days people Eire staying in hospitals or long-term care facilities be- 
cause they cannot get access to home care services. The cost-bene- 
fits seem very obvious but, by the same token, we have not been 
^le to successfully make change on this policy. 

Mr. Brown. The 15 percent figure I would like to explore now. 
GAO surely has access to that figure. Why would they clsum that 
seniors' access to home health services has not suffered? 

Ms- Roberts. I think one of the ongoing issues which has been 
discussed numerous times throughout today is data, and what I am 
talking about is real-time data, real stories that are happening in 
our communities. I think as HCFA presents their data, the infor- 
mation they present is consistently dated. Report after report that 
they cite goes back to 1998 when in many instances we were just 
banning to feel the first impact of all of this. 

So I think there is a difference from being in the community, 
being in a reeil-Iife situation versus going on old information. 

Mr. Brown. One last question. So what happens to those 15 per- 
cent that you say are underserved? Do they stay in hospitals a day 
longer, a week longer? Are they home with no assistance? Do they 
have to call on neighbors and friends and relatives that may or 
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may not exist in each specific case? Do they get sicker and die 
sooner? What has happened to them? 

Ms. Roberts. I do not think there is any one single thii^ that 
happens to all those individueils. I certainly can provide inrorma- 
tion very speciHc from our own State. The people are staying in 
hospitals, staying in long-term care facilities. They are waiting sev- 
eral days at home without care. That is very apparent. 

Their general condition, I would suggest, would deteriorate as 
they wait. I do not know that I could give you any more specifics, 
though, in terms of what the outcomes Eire. 

Mr. Brown. Are you willing to clsiim that because they stay in 
hospitals longer, because they get sicker and need more Medicare 
services separate from home care, particularly those two things, do 
you claim that it costs Medicare more money in the end to do this? 

Ms. Roberts. Absolutely. 

Mr. Brown. Do you have evidence of that, other than that m^ht 
follow some logic? 

Ms. Roberts. I think it is very simple. If you look at what the 
daily hospital rate is, for example, an average rate in the State of 
Rhode Island is $700 a day. If, in fact, someone could go home and 
have a home health visit at less than $85 a day, it seems to be evi- 
dent that, in fact, that 

Mr, Brown. If you want to play those numbers though, when you 
look at the incredibly rapid growth of home care, as the chairman 
pointed out in his statement earlier, and the larger and larger per- 
centage of the Medicare budget that home c£u:% has taken, has 
used, has consumed, £md, at the same time, you look at the growth 
in hospital costs, if home care had not grown so fast, hospital costs 
would have even gone more through the roof, and nursing home 
costs? 

Ms. Roberts. Well, certainly some people would draw those con- 
clusions. ' 

Mr. Brown. Would you? 

Ms. Roberts. I think there is no question that prior to the bal- 
anced budget there did need to be some changes to many of the 
Medicare benefits, home health included. There was a deliberate 
intention to move patients out of the hospital to the community set- 
ting. In fact, the home care community responded to that £md the 
industry grew, perhaps somewhat unchecked — I would not dispute 
that. But again, there was some cost-shifting that happened from 
inpatient care to home care service. 

Mr. Brown. Thank you, Mr. Chairman. 

Mr. BiLiRAKiS. Miss Rapp, before I go to Mr. Bryant, were you 
asked whether Medigap covers payment for therapy services once 
the cap is met? 

Ms. Rapp. It does not. 

Mr. BiLIRAKIS. It does not. None of the Medigap plans do? 

Ms. Rapp. No. 

Mr. BiLIRAKIS. Thank you. 

Mr. Brysmt will inquire. 

Mr. Bryant. Thank you. 

Mr. Warden, let me open quickly with you. As the president of 
what I uftderstand to be a major health care facility, a hospital 
there in Detroit, do you have any comments on Ms. Roberts' qiues- 
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tion? I know in your statement you made a comment about home 
health care perhaps needing more payments. Do you have a com- 
ment on this GAO issue of access? 

Mr. Warden. I would only say that in an integrated system like 
our organization is, which has home health as an integral part of 
what we do, home health is a strategy, very much a strategy for 
getting patients out of the hospital and reducing costs, the overall 
cost of caring for that patient in the episode of illness. It really is 
an expense in our oi^anization, not a revenue-generator. 

So our perspective on home health, even though we have a huge 
home health operation, is a little bit different than it is in a lot of 
other oTganizationa. 

Mr. Bryant. Certainly you view it not as a competitor but as a 
group that works tt^ether 

Mr. Warden, No, we view it as very much an important part of 
the continuum of care. We use outside agencies as well as our own 
agency, but we view it as part of a continuum and try to provide 
the care at the right place and the right time. 

Mr. Bryant. You have testified on behalf of a very large urban 
hospital but are you aware of Michigan having rural hospitals that, 
because of the BBA, are facing extinction? 

Mr. Warden. Yes. 

Mr. Bryant. In essence, the same problem only multiplied great- 
ly because of 

Mr. Warden. Many of them are the sole provider in their com- 
munity. I think one of the reasons I used uie example is I think 
the problems for rural hospitEils are equally as important or maybe 
more important in some cases than the challei^es that we are fac- 
ing in urban teaching hospitals. 

Mr. Bryant. Now that you mention urban teaching hospitals, my 
other question to you was I am not sure that has been discussed 
a great deal today but again I had people come up yesterday and 
talk to me about how important that was and how we must ensure 
that more than adequate funding is there for our teaching hospitals 
and your institution is a teaching hospital? 

Mr. Warden. Yea, a very big teaching hospital. As a matter of 
fact, of the $200 plus million tiiat I described for a 5-year period, 
the largest ticket item is indirect medical education. 

Mr, Bryant. Dr. Corlin, from the perspective of a practicing phy- 
sician, could you comment and on behalf of the AMA on this teach- 
ing hospital issue and the need to fund it? 

Mr. Corlin. From the standpoint of the AMA and also our group 
is on staff at a major teaching hospital, UCLA, and they are being 
terribly impacted. It is multi-factorial. 

Part of tiie problem has been that the teaching hospitals have 
come to rely enormously on the money that comes to them through 
the Medicare system and directly from other sources for teaching. 
In a way, these cut-backs £ire cuts of their last source of revenue 
because unfortunately, and I know this goes beyond the scope of 
this hearing but I know that Mr. Warden, I am sure, will agree 
with it, unfortunately, the private insurance companies, the for- 
im>fit HMOs and others, do not contribute their fair share to pro- 
vide for the graduate medical education burden. 
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Mr i',y{f:!i~ Trjar.jft y/j, Mr. Chairman. 

iu-i'tt- I /t^i'l f^acK my nontime, I want to thank the panel for 
y)ifit intU-.iirM. I know they have been here all day. Thank you. 

Mr flii.IltAKI.H. Thiank you for yielding back your nontime. 

Without obJ«(.'tion, Mr. Burr has a quick one question. 

Mm 1',\:ms. Mr Chairman, I am back. I have two questions. I 
will riiiik'; it very quick and then 1 will yield the balance of my time 
to Mr Ilurr. 

Mr, ItltJltAKlH. The gentlelady is recognized. 

MrH. (!t)iiiN. Dr. Corlin, two things. You stated that Florida has 
ItiMl the iiKWt money due to the BBA and I absolutely would expect 
lliitl. to 1m> ho because there are more senior citizens there. 

Do yiiu hiivi- a per capita figure on that? And if you do not, 
riuiylH' ymi could get one? If not, maybe I can get one. 

Mr. ('(iHi.iN. I do not have a per capita figure. We took the $3 
Mllioii liiliil los»: approximately 9.6 percent of the Medicare popu- 
liiliitn rfwidt's in Florida, and that is how we arrived at that figure. 

Willi n'K«rd to Wvoming, the loss in Wyoming is probably in the 
rjiiiKO of Iwtwwn $3 million and $4 million, which is probably pro- 
iHirlimi!iti>lv an enormous amount for the State of Wyoming. 

Mrs l'i»iN, That is correct. It truly is. 

N.w (ho I'hrtirman said that he did not want this hearing to turn 
into M.'iin-rtW I'hoico. and I do not. either, but I have a question 
■»lv»tu ihr frtinws* (Tap thai has been discussed. So I am just going 
to rtsk yoti this one question. Dr. Corlin. if j-ou do not imnd, and 
\\\c\\ \ »-.'.; MoM 10 Mr. Burr. ™ ^u ■ * 
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I am a bit rankled by their statements, particularly given the 
fact that many of the for-profit managed care organizations choose 
not to contribute to graduate medical education or to subsidizing 
uncompensated care for the poor. They do not take risk, yet they 
make profit, which in my little educational background about what 
capitalism is all about, making profit without taking risk is a rath- 
er unique situation. 

And what is more than that, despite the fact that they are being 
guaranteed 2 percent increases in reimbursement, many of them 
are dropping out of the Medicare program. I would not consider 
dropping out of the Medicare program. I consider it an obligation 
that I have as a professional, to take care of anybody who comes 
into my ofiice. 

As of right now, the payment that we get is probably about 50 
percent of our billing. If it goes down, it is going to hurt. But I am 
not going to stop, like some of the HMOs are going to stop. If they 
want to talk about fairness, I am willing to sit here all day long 
and talk to them about fairness gaps. 

Let's have one of the CEOs of the biggest 25 HMOs in the coun- 
try, whose average income last year was $21 million, let's have one 
of those 25 people come here and I am willing to debate fairness 
gap with them all day long. 

Mrs- CUBIN. Thank you. 

Mr. Burr. I thcuik the gentlelady for yielding. I certainly will not 
try to determine who can holler the loudest. 

Dr. Corlin, let me just go to the heart of one thing that you men- 
tioned, and that was technology. I would ask you how many times 
a day for a physician does a patient who walks in the door who you 
are treating ask you about a particulsu" procedure or a p£ui;icular 
medication versus you mentioning it? 

Mr, Corlin. Within the past 2 or 3 years, Mr. Burr, that is hap- 
pening increasingly frequently. In my case it is more with medica- 
tions than procedures. I can think of treatment for two things and 
I think one of them may be the medication Mr. Holveck was refer- 
ring to, Enfieximed, which is a new medication for Crohn's disease, 
and the other is treatment for hepatitis C. 

An increasing number of patients come into my office for a con- 
sultation with a difficult problem with either of those two diseases, 
and after I have finished taking their history and examining them 
and I begin to talk about treatment options with them. The first 
thing they do is open their folder of everything that they have 
pulled down off the web on the treatment of one of those two condi- 
tions and embarrassingly, sometimes they are ahead of me on it. 

So I find that very good. We are seeing a better informed group 
of patients. Now all the information is not valid, to be sure, but a 
lot of it is and it is a sign, I beUeve, that the patients are taking 
more of — this may sound foolish — but a personal interest. Since 
they will have the feeling that they helped develop the treatment 
plan, I think they will be more complaint with the treatment. With 
a chronic disease such as that, that is a crucial point. 

Mr. Burr. Given that there is a significant difference in where 
we are on health care based upon all parties who have an oppor- 
tunity to testify, just one closing comment. 
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It seems irrational a lot of times until you realize that we are 
in a system where the two ends of the spectrum are like this. 
Every day at the NIH somebody wakes up, goes to work with one 
thing in mind: How c£tn I take all the discoveries that were made 
yesterday and put them on the Internet so every researcher in the 
world can start at that point with that day's work? 

And at the FDA somebody waikes up every day and goes to work 
with one thought in mind: How can I make sure that no break- 
through from yesterday ever gets on the Internet until we have ap- 
proved the safety and efficacy? Those are the two different ends of 
the spectrum and I think that tells you how we can have Bo many 
different policy debates as it relates to health care, as well. 

I thank the chairman. I also thank this panel for lasting out the 
other members of the committee. 

Mr. BiLiRAKis. Yes, I certainly endorse that. It is always terrible 
when you are the last, I feel, but you have done a terrific job and 
we appreciate it very much. You have been very helpful and hon- 
estly, we are going to do the best we possibly can. Thank you very 
much. 

Again you will respond to written questions. 

[Whereupon, at 3:55 p.m., the subcommittee was adjourned.] 

[Additional material submitted for the record follows:] 

American Medical Group Association 

SepUmber 14, 1999 
Chairman Michael Biurakis 
Subcommittee <m Health and Environment 
3125 Rayburn 
Washington. DC 20515 

Dear Chairman Bilirakis: The American Medical Group Association represents 
approximately 45,000 physicians in more than 260 medical groups from across 40 
states. AMGA members are among the largest and most prestigious medical eroups 
in the country and include such renowned oreanizations as the Mayo Foundation, 
the Palo Alto Medical Foundation, the Lahey Clinic, the Henry Ford Health System, 
the Cleveland Clinic, and the Permanente Federation, Inc. AMGA's mission is to 
shape the health care environment by advancing high quality, cost'CfTective, patient- 
centered and physician-directed health care. 

The Balanced Budget Act of 1997 (BBA) was the most significant reform of the 
Medicare program since its inception in 1965. The BBA encompasses over 300 
changes that have had, and continue to have, significant implications and con- 
sequences for medical groups and the patients we serve, Multi- specialty medical 
groups are unique in that are comprehensively involved in all aspects of health care 
deliver; affected by the Balanced Budget Act: physician services, inpatient and out- 
patient hospital care, Medicare+Choice health plans, skilled nursing facilities, teach- 
ing hospitals, and home health care. Consequently, multj-apecialty groups have sus- 
tained, and continue to sustain, dramatic revenue reductions which interfere with 
capital budgeting and patient care. 

AMGA understands the need to eliminate unnecessary and wasteful services and 
inefficiencies. However, the reimbursement reductions imposed in BBA '97 are hav- 
ing a significant negative impact on the ability of medical group practices to con- 
tinue to deliver quality care to beneficiaries and are threatening the financial viabil- 
ity of many groups. AMGA members are struggUng to make up for the shortfalls 
caused by the BBA, yet, rather than compromise the quality of services they pro- 
vide, groups are finding it necessary to cut back on beneficial services and uncom- 
pensated cere. For your review, we have attached a few real examples of the esti- 
mated net revenue impact of specific items in the BBA 97. 

It is our understanding that this fall Congress is likely to consider a package that 
would provide BBA relief to providers who have been severely hampered in their 
ability to serve Medicare patients. Medical ^ups need both adniinistrative and leg- 
!_i_t: 1!„„ it .!.„,. :_« tn „„«!.„. .n delivering quality care. Relief from 
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■ Relief from reductions for teaching hospitals and academic medical centers, BBA 
limits payments for IME, interfering with teaching hospitals' ability to provide 
quality care to the poorest and sickest individuals. AMGA supports legislation 
introduced by Rep. Charles Rangel (H.R. 1785) and Senators Moynihan and 
Kerrey (S. 1023) tnat would freeze IME payments at current levels and prevent 
future scheduled BBA cuts. 

• Repeal the patient transfer provision. Under the expanded transfer definition, the 

government pays less for the shorter stay but does not increase payment for 
loni^r-stay patients. AMGA supports legislation proposed by Senator Grassley 
(S. 37) and Rep. Jim Nussle (H.R. 405) which would repeal this provision. 

• Fix the way Medicare pays Medicare+ Choice plans by: 



• Requiring HCFA to implement the risk adjustment process on a budget neu- 
tral basis. The "risk adjustment" process was intended to distribute fluids 
based on the health status of M+C enrollees, however, HCFA has proposed 
a model that would impose deep spending cuts in the M-t-C program. A^GA 
supports H.R. 2419. the "Medicare-f Choice Risk Adjustment Amendments of 
1^9," introduced by Congressman Michae! Bilirakis. 

■ Speed up implementation of the risk adjustment mechanism, permitted that 
it uses a reliable database that takes into account the beneficiary' heath sta- 
tus and medical costs. Many of our medical groups care for a disproportionate 
number of the sicker Medicare population and have faced a sharp reduction 
in Medicare payments. 

■ R^uire HCFA to modify the Sustainable Growth Rate (SGR) expenditure target. 

Currently, there are significant flaws in the formula that is used to calcu&te 
thie annual pavment update for physiden services. Absent significant modifica- 
tions in the SGR, physicians face payment constraints that are far moro severe 
than Congress intended. 
• Delay implementation of the prospective payment system for outpatient depart- 
ments so that HCFA can address and amend the proposed rule. The proposed 
rule has numerous problems and would severely impact medical groups across 
the country. As proposed, the rule does not reco^ze that integrated systems 
have moved many services to ambulatoiy sites. We support legislation intro- 
duced by Senator Jeffords (S. 1263) and Rep, Mark Foley (HTR. 2441) that 
would provide for a transition period and limit payments rMuctions over three 
years. 

■ Restore the budget neutrality on the new prospective payment system's reim- 

bursement methodology. The 6.7% across the board remiction in payment to 
outpatient departments imposes an $S50 mUlion per year reduction in payment 
to hospitals that was not intended by C<sigross in the BBA. Congress intended 
that payments to hospitals should remain budget neutral under the new PPS 
svBtem. We support the steps taken by Reps. Johnson and Cardin, and Senators 
Cochran, Kerry, and Rockefeller urging HCFA to restore the budget neutrahty. 
In addition, AMGA commends President Clinton for taking the steps to introduce 



sector innovations, and help s .... _ . 

stroc^ly support the creation of a demonstration project of bonus payments for phy- 
sician group practices who reduce excessive use of services and demonstrate positive 
medical outcomes for their patients. Based on our members' experience, medical 
Rvup practices are leading the way to cost-effective, high quality health care 
Uirough integrated financing and delivery of medical services. A shared commitment 
and an underlying patient care mission by all involved have produced superior re- 
sults in (quality health care service and satisfaction for both patients and providers. 
Through or^nized delivery systems, providers save time, money, and resources, and 
improve paUent care. 
At the same time, we are disappointed that the President's proposal continues the 

Kttem of cutting payments to providers as a way to maintain Medicare solvent^, 
eaident Clintoivs Medicare roform would cost hospitals and health plans $70 bil- 
lion over 10 years. The potential for additional Medicare cuts to medim groups will 
be disastrous because, as integrated practices, they carry the burden of the fiill 
scope of reductions. 

While we rocognize the need to eliminate inefficiencies and wasteful services, the 
Federal ^vemment cannot finance and expand the Medicare system by cutting pro- 
vider reimbursements. The President's proposed reductions come on the heels of 
Medicare spending reductions contained in the Balanced Budget Act of 1997, and 
will reduce our ability to provide quality services that the elderly depend on. While 
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beneficiaries will continue to have stable access tA health care providers. More im- 
portan^y, the $7.5 billion would result in battles among the provider Gommunity to 
determine who is most worthy of relief. 

Rather than implement further reductions at the expense of health care delivery, 
Congress needs to do two things: P^t, Congress needs to fix the unintended con- 
sequences of the Balanced Budget Act This will ensure that Medicare beneficiaries 
wiD continue to receive quality and coat-effective care ftom providers and medical 
groups. Second, if solvency of the Medicare program is to be sustained. Congress 
needs to (undainentally restructure and modernize the Medicare program. Such a 
system should be based on ttie principles of patient choice, competition, innovation, 
a defined role for the government, and should adopt marketplace innovations. Con- 
tinuing to reduce provider reimbursements as a ^art of reform is not a viable option. 

We sppredate your taking our views into consideration. We look forward to work- 
ing with Congress on Medicare reform and adiustments to the Balanced Budget Act 
, of 1997. Please do not hesitate to contact AMGA if you have any questions or con- 
cerns. 

Sincerely, 

Donald W. Fisher, Ph.D., CAE 

i Chief Executive Officer 

Cc; Majority Leader Trent Lott, Minority Leader Tom Daschle, Speaker Dennis 
Hastert, Minority Leader Dick Gephardt, Mcyori^ Leader Dick Armey, Senator Wil- 
liam V. Roth, Jr., Senator Daniel Patrick Mov^ihan, Congressman Tom Bliley, Con- 
cnesaman Bill ^xher. Congressman Bill Thomas, Congressman Charles Range). 
Congressman Fortney Pete Staik, Senate Finance Committee, Commerce Com- 
mittee, Ways and Means CommittM, Administrator Nancy-Ann DeParie, Mr. Chris- 
topher Jennings, and Dr. Robert Berenson. 
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American Medical Group Association 

July 30, 1999 
Health Care Financing Administration 
Department t^ Health and Human Servieee 
Room 309-G Hubert Humphry Building 
200 Independence Avenue, SW 
Washington, DC 20201 
Re: HCFA-1006-P 



in the Federal Register. 

AHGA represents over 250 physician-owned and managed group practices and 
multi-epecialty medical Eroups. In direct response to mai^t forces, physicians are 
iniTWiWTiglp jdning or forming larger multi-spedalty groups, and integrating with 
other bealui care entities such as hospitals, ambulatory care facilities, and insurers. 
The goal of group practices is to create seamless delivery systems to offer the full 
continuum tn care under the same corporate umbrella. Many of our group practices 
are hi^y int^^ted health care delivery systems, with multiple fadlitieB, pro- 
grams and locations. 

We are very concerned that the proposed rule does not recognize an integrated 
delivery system organizational model in which there are multiple parts delivering 
medical care to a population. The rule appears to be modeled for smaller, less-inte- 
grated entities that are organized arouna one or two free-standine hospitals with 
amfatilatory services directly flowing from the activities of a single hoepiUl and pri- 
vate practice physicians. The proposed rule does not take into account the kinds of 
onamzations structures that are common to lai^ delivery systems, such as the 
Palo Alto Medical Foundation, the Cleveland Clime Foundation, and the Hemy Ford 
Health System. We are concerned that the proposed rule, as drafted, will limit bene- 
ficial integration, will lead to unfair payment, and will adversely impact beneficiary 
access to service and quality of care. 

In a large integrated deliveiy system specialized administrative and clinical re- 
sources such as m-patient hospital, ambulatory care, home health care, durable 
medical equipment, etc. are organized under one overall umbrdla, to provide seam- 
leas medical care to a communitv population. Under the Proposed Rule, the "main 
provider" which is likely to be a nc«pital, is required to exercise ultimate, total con- 
trol over all the other parts of a system of care. However, in an integrated delivery 
eystem, it is not always the hospital which exercises such control but rather the sys- 
tem as a whole. The concept of^ one hospital with a discrete network of ambulatory 
sites does not hold in the case of larger systems. The history and culture of the phy- 
sician group practices is to create coordination and collaboraticai across sites wniu) 
results in a further blurring of lines between specialty and primary care, ambula- 
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tory and inpatient care. The result is a health care system that does not mimic the 
teaditional patterns. 

A discussion of some of our main concerns with the proposed rule follows: 
Line of Demarcation Betuieen Procedures Covered Only in Inpatient Settings and 
Those Covered in Outpatient Departments and Ambulatory Surgery Centers 

We believe the attempt by HCFA to create a list of exclusively inpatient proce- 
dures is in error and should be withdrawn. Medicine is evolving toe rapidly for sudi 
a list to ever be current In a cursory review, we identified over 30 procedure codes 
that ate on the inpatient-only list that currently are performed in both settings, de- 
pending on patient condition. At best, the list would have the effect of freezing in 
place inpatient procedures when they may be safely accomplished in the outpatient 
department or ambulatory surgery center. At worst, it would require care now safely 
provided in outpatient departments to be returned to the inpatient setting. 

This would have the unintended effect of adding costs unnecessarily to the Medi- 
care Program. What is needed is not a rule that prescribes what may or may not 
be done in inpatient settings, but rather physician discretion, based on the patient's 
condition, to determine what site of care is most appropriate. Rather than attempt- 
ing to list all inpatient procedures, patients and the Medicare Program would be 
better served by establishing some generic criteria related to patient care that would 
assure that care is safely provided in the appropriate setting. This approach would 
allow for the needed flexibill^ for the program to adapt to changing medical prac- 
tice. 
Treatment of Academic Health Centers 

We support an education adjustment to payments in hospital outpatient Bettings. 
As care is increasingly provided in hospital outpatient departments, so too has resi- 
dency training with its attendant costs. Your own data show that care costs are 
more expensive for hospital outpatient departments of academic medical centers. It 
only makes sense that you honor what your own data analysis has demonstrated. 
Definitions and Criteria for Hospital Based Entities 

While we understand and support the intent of your effort, we believe the pro- 
posed rule is far too administratively complex and detailed. The rules would have 
the eflect of forcing many differing relationships, while provider based, into a sin^e 
mold, which simply is in conflict with the many real world variations. It is not nec- 
essary to have suui detailed regulatoty requirements in order to define a provider 
basea entity. Below is an itemization of our concerns. 

(Jeneral Reporting Requirementa to HCFA — In any acquisition or any mate- 
rial chanm in status related to provider based, the main provider is required to re- 
ert to HCFA to obtain approval of provider based status. The main provider would 
required to provide ". . .all information needed for a determination.. ." A careful 
reading of the details of this proposed rule find that the amount of information nec- 
essary could be eidiaustive, depending on the level of "prooP required bv the HCFA 
r^onal office. This will add a heavy burden to a system that already functions 
poorly. There are over 10,000 sites wluch providers believe should be treated as pro- 
vider-based and which would require review and approval under HCFA's proposal 
This number could be much greater depending on HCFA's interpretation of the 
scope of the rule. 

fSirthermore, there is no requirement related to timely response bv HCFA. If a 
provider is kept waiting months for approval of a site and is barred from billing 
until such spproval is granted, HCFA is violating the statutory requirement to 
make timely interim payments. It is not fair to bar providers from billing and re- 
ceiving payments while waiting for their requests to be approved. 

AMGA supports a requirement for a deadline for agency response after which, if 
not met, the affected parties can move ahead with a presumption of provider based 
status. Second, we support the creation of a basic form that specifies the types of 
documentation a provider needs to submit to obtain prior approval so that the pro- 
vider is not left in the position of having to guess at what is needed and what will 
be satisfactory. The final rule needs to oe extremely clear on precisely what docu- 
mentation a provider needs to submit to obtain provider-based status for a site. 
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AdrninUtration and Eeporting 

We believe the requirement that "...reporting relationship to the main pnrrider 
that is characteriied by the eame frequency, intensity and level of accountability 
that exists in the relationship between the main provider and one of its depart- 
menta..." is unreasonable in that, depending on the particular enti^ in questioa, 
differing levels of reporting are more appropriate. Some department will receive 
greater attention because of the nature of the services furnished in them or because 
of problems or changes that arise. The degree of interrelationship on the part of the 
hospital outpatient department is by definition bound to be more extensive than it 
will be for a SNF or home health agency or ambulatory surgery center. To require 
the same detailed reporting level for entities which (unction in substantially dif- 
ferent wavs is too restrictive. Again, it gets into "level of proor arguments which 
can be suDJective and take up an enormous amount of time in attempting to show 
equivalence. If HCFA maintains some specificity in the final rule, the language 
should be modified to state that communications between the site and the main pro- 
vider should be of the same frequency and nature as between the main proviaor's 
administration and other similarly situated departments. 

We agree with the integration of certain basic functions, such as billing, records, 
human resources payroll, employee benefit packages, sajaiy structure and pui^ 
chasing. The integration of these functions, coupled with a simplified reporting re- 
quirement should suffice in demonstrating the provider-based relationship. A main 
provider and a site seeking provider-based status can be administratively integrated 
yet still maintain its own billing or conduct a number of administrative functiona 
m>m the site. 
CUnicai Int^ration 

The clinical integration requirement is too prescriptive. We agree with the general 
mandate, but disagree with the amount of specificity you have. It does not allow 
for variation in arrangements in large, complex organizations. First of all, the pro- 
posed rule requires the site's medicBJ director to have a "day-to-day" reptnting rela- 
tionship with the medical director of the main provider. However, there is often no 
need for daily contact and often the medical director works part-time or only a few 
hours a day. In addition, there is a wide variety in titles and management sb^cture 
tra/ta provider to provider. Second, we do not agree with the decision that the main 
provider must have an inpatient service in oraer to monitor and control an out- 
patient service. As medical science advances and providers become increasingly 
aware of how to treat patients more efficiently, more services are moving to the out- 
patient setting, leading to the elimination of the inpatient service. This practice is 
leading to better care and lower costs. Further, in your language you have a lot of 
". . . we would expect to see . . ." Either it ia a requirement or not. 

The "same campus" requirement ia archaic. In teday's world, providers sprawl 
across large geographic regions and are not single site. If one meets the other inte- 
gration requirements, the special requirements for those not on campus are not nec- 

Specific Ambulatory Patient Claaaifieation Groups 

We are aware that you have received many comments from many specialties and 
associations concerning particular concerns with the proposed groupings and/or pay- 
ment adequacy. Below are some particular areas where we have sped^ concern. 
APCs 

In defense of adopting the APC system, HCFA argues that development of indi- 
vidual payment rates would imply a level of precision that is inappropriate to the 
quality of^ available data. While the data on the costs of hoepital outpatient services 
is imperfect, using the AFC structure on data of questionable accuracy is not an ap- 
propriate solution. AMGA believes that using unreliable and questionable data as 
the basis of the APC system would simply introduce additional sources of error in 
the payment system. 

If HCFA is committed to using the APCs as the basis of payment for HOPD serv- 
ices, significant restructuring to create more homogeneous groupings will be nec- 
essary. Under the proposed rule, many HOPD services have not been assigned to 
an appropriate APC Group and thus the associated payment rate, which is based 
on the median costs of all procedures in the APC, is skewed and does not reflect 
the true coats of the services in that APC. Careful construction of the APCs is crit- 



e consistent in terms of the packaged services typically 
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requii«d for each procedure. APCs should be similarly homogeneous with respect to 
(^kerating and recovery room use, observation care, specializMl medical and surgical 
supplies and blood products. 

Even if HCFA succeeds in substantially improving the APCs, some procedures 
should be individually priced. Under the proposed rme, HCFA packages the costs 
of Medicare-covered pharmaceuticalB in APC groups. AMGA is concerned that pack- 
aging all Medicare-covered dn^ and biologicsJs in APC's mwjeopardize patient ac- 
cess to innovative and important therapies. However, these APCs are eBpedalhr un- 
dervalued and do not even come close to adequate reimbursement for today's uiera- 
pi«s. especially their drug com|>openta. Given a substantial disparity between reim- 
buraement and the cost of providing new drugs and therapies, hospitals may opt for 
less expensive, but less enective treatmenta to mitigate financial losses. Without 
adequate means for reimbursing the cost of certain drugs and therapies and an in- 
ability to keep pace with the rapid advances in this field, HCFA may unintention- 
ally mseourage use of some highly beneficial therapies. AMGA urges HCFA to con- 
tinue to make separate payments for all Medicare-covered drugs Oecause payment 
rates are often too low and do not take into account the higher costs of many newer 
drugs. 
Anti-dumping requirementa 

AMGA opposes the new requirement that hospital outpatient departments, on the 
main premises of the hospital, comply with the anti-dumping rules. No matter how 
fully integrated with a hospital an outjiatient department may be, it does not pro- 
vide the hill range of services as a hospital, including emergency services. These fa- 
olitjes may be specialized clinics providing limited services, and may be several 
miles away from its parent hospital. 
Physician Supervision 

This proposal ignores that some allied health practitioners are permitted b^ 
HCFA to practice without physician supervision bu<^ as nurse practitioners, physi- 
cian assistants, etc, HCFA's regulations clearly extend Medicare Part B coverage to 
these services. It doesn't make sense to impose greater supervision reouirements in 
a provider-based setting than for the seme services in other settii^. This must be 
corrected in the final rCue. In addition, most partial hospitalization services are fur- 
nished by clinical social workers or other licensed personnel who are working well 
within the scope of their licenses. Here again, the final rule should not require di- 
rect physician supervision. 
Conduaion 

We appreciate the woi^ the Agency has undertaken in an attempt to develop the 
Ambulatory Patient Classification system for hospital outpatient department and 
ambulatory surgery center payments. It is a difficult task and the NPRM has served 
as a usefiu platform for analysis and debate. However, the proposal is far from a 
completed product and needs still more analysis prior to implementation. It is for 
this reason that we recommend that it be re-proposed rather than moving to a final 
rule, or a final rule with comment. Either of the latter two alternatives wiU leave 
us with a badly distorted payment system with unknown consequences for both 
beneficiaries and providers. 
Sincerely, 

Donald W. Fisher, Ph.D. 

Chief Executive Officer 

Prepared Statement of the American Academy of Family Physicians 

The 88,000 members of the American Academy of Family Physicians would like 
to provide the following comments on the impact of the Sa/oneed Sui^et Act of 1997 
(BBA) on graduate medical education. Included in this statement are the specific 
problems with the Act and the Academes recommendations for solving them. All of 
the reUef the Academy seeks can be achieved in the provisions of the Graduate Med- 
ical Education Technical Amendments Act of 1998 <H,R, 1222), snd we urce you to 
indude this bill in any legislation you craft to remedy problems with the BBA. We 
are pleased that the House Commerce Subcommittee on Health is reviewing how 
this s^ificant taw is impacting cost savings and patient care. 

background 
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B^ an oversupply of physidans, and encourages increased trainii^ of those physi- 
cian specialties m short supply. Our organization has produced and updated rmt- 
larly a number of polides on physidan workforce issues, as well as spedfic GME 
recommendations. Recently, the Academy undertook a year long process to revise 
our physidan workforce recommendations with the goal of supporting efforts to en- 
sure that ail Americans have access to primary care services; that the needs of un- 
derserved rural and uri>an populations are met; and that evolving managed care de- 
livery systems have an adequate supply of an appropriate mix of primary care phy- 

In addition, the Academy has long been concerned that graduate medical edu- 
cation in the US is currenUy financed by the Medicare program without sufEdent 
incentives to reduce the oversupply of physicians or ensure appropriate distribution 
<rf physicians by geographic location and specialty. Although there are several harm- 
ful consequences as the result of this disconnect Between Medicare policy and physi- 
cian workforce needs, one of our primary concerns is the imbalance between pnmary 
care and subspedaUst physicians in this country. 

CHANGES NECESSARY AS A RESULT OF THE BALANCED BUDGET ACT OF 1997 

In general, the Balanced Budget Act of 1997 contains several naduate medical 
education polides advocated bv the Academy for years. The Acaiaemy supports a 
limit on tl^ number of medical residents, and we also support GME payments for 
training in non-hospital sites and the carve-out of payments to teaching hospitals 
from the average adjusted per capita cost However, we have supported these poli- 
des in coiyunction with specific protections for needed primary care programs. Such 
protections are absent from the law and regulations. In fact, the only section of the 
Act that includes an acknowledgment of the importance of primary core trainiiu 
programs is the demonstration project, whidi allows incentive payments for vcu- 
untary reduction in residents. Unfortunately, the Act has had serious consequences 
for bmily medicine programs. 

Some of the harmful effects of the Act are demonstrated in the foUowine results 
of a survey of family medicine trainuig programs, which was conducted by the Orga- 
nizations of Academic Family Medidne. 

■ 56 percent of family medidne programs responding that were in the process of 
developing new rural training sites have indicatM thejr will either not imple- 
ment those plans, or are unsure of their sponsoring institutions' continued sup- 

• 21 perce 

residei. , 

• The majority of those family medicine programs that are planning to decrease 

residency slots are the aole residency program in a teaching hospital. (This 
means uwae family practice programs nave no alternative way of achieving 
growth such as decreasing other specialty slots within the 1996 cap on post- 

• Due to significant training out of the hospital, most family medidne residency re- 

spondents did not have their fiill residency positions captured in the 1996 cost 
reports upon which the reimbursement is based, causing a loes of Medicare rev- 
enue compared to most other spedalties that train alroast esdusively in the 
hospital. 
Following are the AcademVs four recommendations for solving these problems. 
These provisions are included in H.R. 1222. 
Supporting Residency Training in Ambulatory Sites 

H.R. 1222 would treat all hospitals sponsoring residency programs /oirjy^ — not just 
those that were training residents in tne hospital in 1996 — by induding those resi- 
dents who were training in the community in the cap. As you know, the BBA capped 
the number of residency slots in an institution, a number that determines the 
t of indirect graduate medical education funding <IME) the institution re- 

Without "resetting "- "- " ■■--- ' -' ' 

a the community u _.. . _ .... _ 

ceive less funding in subsequent years. Ironically, while one intent of the Act was 
to encourage amDulatoty training by providing IME support after 1998, the Act in- 
advertently did not account for thine residents who were oireody training outside 
of the institution at the time, such as family medicine residents. The Academy sup- 
ports Medicare funding for all residents training outside of the hospital. 
Providing Limited Growth to Single Residency Program Hospitals 

H.R. 1222 would allow hospitals that sponsor only one residency program to in- 
crease their resident count by one per year, up to a maximum of three, to meet com- 
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munity needs for primary care pbyaiaana. Under the BBA, a hospital with several 
residency programs can move poeitions from less popular subspecialty programs to 
high-demand primary care programs, such as family medicine, to meet the residency 
caps. By contrast, a hospital with only one program does not have this option. Ap- 
proximately 300 hospitals sponsor only one residency program; 191 are in family 
medicine. 
Supporting Residency Programs Under Devetopmertt 

H.R. 1222 bill would allow a few, new, family medicine residency programa that 
have long been under development to be established by extending the cut-off' date 
for new residencies. Specifically, any residency programs that were approved after 
January 1, 1995, and before September 30, 1999, could be set up. The BBA set Au- 
gust 5, 1997, as the cut-ofT date for new residencies, which had a disproportionate, 
negative effect on family medicine residency programs because of Uie growth in 
these training programs. 
Meeting the Needs of Rural Communities 

H.R. 1222 would permit the establishment of new, rural training programs by al- 
lowing urban residency programs sponsorine these programs to receive an exception 
to the caps (for the rural programs only.) Hie BBA capped all residency proerams, 
but strongly supported the establishment of rural programs. This provision c&rifies 
the intent of the Act by supporting the growth of rural programs. 

CONCLUSION 

The American Academy of Family Physicians appreciates the opportunitv to in- 
form your deUberations on the impact of the BBA on graduate medical education 
system. Thank you for the opportunity to provide these comments. 

Prepared Statement of the American Heart Association 

The American Heart Association urges the House Commerce Committee's Si^ 
committee on Health and Environment to carefully consider the impact of the $1500 
Medicare outpatient rehabilitation services eap on patients' ability to receive the 
services needed after a heart attack or stroke. The Association appreciates the Sub- 
committee's efforts to review the impact of the 1997 Balanced Budget Act on patient 
care and implores the Subcommittee to review the BBA provision establishing the 
cap and the aeeative impact it has had on patient care. 

Cardiac rehaoilitation and stroke rehabilitation are fundamental to the recovery 
of many heart disease and stroke patients. Yet. the arbitrary $1600 Medicare cap 
on outpatient rehabilitation services hinders patients' ability to receive comprehen- 
sive care post-incident. In addition, the cap raises severe concerns for patients who 
suffer multiple cardiovascular events in a single year. 

Often cardiovascular events — stroke in particular — require extensive rehabilita- 
tive care including B[»eech, physical and occupational therapy. This care can dra- 
matically improve patients' ability to recover &om a heart attack or stroke and can 
patients' cnances of avoiding a fiiture incident. As a result, access to prt^er 

rropriate rehabilitative care after a heart attack or stroke is not only sound 
policy, it is also sound fiscal policy. 

Vers, healthcare oroteaaiDnals i 

lift the 

arbitrary cap established by the BBA and eive heart disease and stroke patients ac- 
cess to Uie care and benefits necessary for Qieir recovery. 

Thank you for your consideration of our views. We appreciate the opportunity to 
share our concerns and look forward to working with the Subcommittee to remedy 
the situation tiiat has arisen as a result of the rehabilitation cap. 

Department of Health & Human Services 

Health Care Financing Administration 

November le. 1999 
The Honorable MICHAEL BlLIRAKlS, Chturman 
House Commerce Committee 
Subcommitt^ on Health and Environment 
212S Rayburn House Office Building 
Washington. DC 20515 

Dear Chairman Bilirakis; Thank you for the opportunity to testify before the 
House Commerce Committee, Subcommittee on H^th and Enviitmment on Sep- 
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tember 16, 1999, regarding the Balanced Budget Act of 1997 and the impact on cost 
savings and patient care. 

Attached ia a copy of the edited transcript, along with answers for the record, and 
responses to additional questions submitt^ after the hearing. 

If you need any additional information, please do not hesitate to contact me. It 
is essential that we woik together for meaningful reform. Your continued interest 
and support are crucial to the success of the Medicare program and I look forward 
to conbnuing to work with you as we address all of these concerns. 
Sincerely, 

Michael M. Hash 
Deputy Administrator 
Attachments 

cc: The Honmnble Thomas J. Bliley. Jr., ComnUttee Chairman 
The Honorable Sherrod Brown, Subcommittee Ranking Member 
The Honorable Ted Striddand 

Questions for ihe Record Surmftted by Chairman Bliley 



of services, including hospitals, home health agencies, skilled nursing bdlities, 
physical and speech tnerapists, etc.? 
Answer 1. Thus far, our monitoring reveals evidence of isolated but significant 

Cblems. Although our analysis is not yet complete, we are concerned that some 
efidaries are not getting necessary care. For example, the BBA imposed $1500 
caps on the amount oT outpatient rehabilitation therapy services t^t c 



buTsed, except in hospital outpatient clinics. However, these caps are not based on 
severity of illness or care needs, and they appear to be insufbdent to cover nec- 
essary care for niany beneficiaries. We have several industry-sponsored analyses 
fcvm different sources of 1996 claims data indicating that appnndmately 12 to 13 
percent of therapy patients will exceed the caps. Beneficiary groups are rotating 
many instances at problrans with this can, and we are very concerned about their 
adverse impact, particulariy on individuals in nursing homes. As mentioned above, 
our 10 coUeogues have f^reed to study this problem. We are providing data to the 
Medicare Parent Advisray Commission so it can analyze patterns of uierapy serv- 
ice usage. Aiid we will continue to woric with Congress and others to determine 
what adjustments to the cap should be made. 

We are also concerned Uit the new pn>spective payment system for skilled nurs- 
ing facilities does not adequately reflect the costs Of non-therapy andllaries such as 
drugs for hidi acuity patients. The HHS Inspector General (IG) found, in interviews 
with hoepitel discharge planners and nursing home administrators, that less than 
1 pmeni of nursing home administrabHS say the prospective pavment ^stem is 
causing access to care problems. The proportion of b^ficiaries discharged to skilled 
nursing facilities is unchanged from 1998. and hospital lengths of stay have not in- 
creased. However, about one in five discharge planners s^ it takes more time to 
Elace Medicare patients in nursing homes. The IG also found that both nursing 
ome administrators and hospital discharge planners say nursing facilities are re- 
questing more information before accepting patients. About half ofuie nursing home 
administrators say they are less likely to accept patients requiring expensive sup- 
~'- r services such as ventilators or enensive medications. About half also say 
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likely to admit patients who require special rehabilitation s__ 

1 as physical therapy followmg joint replacement surgery. We are theref<n« con- 
ducting research that will serve as the basis tor refinements to tiie resource utiliza- 
tion groups that we expect to implement next year. We txpeet to have the research 
completea by the end of the year and to then develop refinements that we will be 
able to implement next October. We believe these changes should be budget neutroL 
However, we are continuing to review whether we have additional administrative 
authoritv. We fully expect Uiat we will need to periodically evaluate the system to 
ensure Qiat it appropriately reflects changes in both care practice and the Medicare 
population. 
For home health care, evaluations by the GAO and HHS to date have not found 



that BBA changes are causing significant quality or access problems. However, 
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K denied c 
for services. We are also hear- 
ing reports from beneficiary advocates and othera that some high cost patients are 
having trouble finding home health agencies ta provide the care the? need. liuB 



have heard reports from ben^dary groups, our resional oflices, and othera regard- 
ing home health agencies that have inappropriately denied or curtailed care, and 
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may result from a mlBunderstandine of the new incentives to provide care effi- 
ciently, or from efTorta to "cherry picf' low cost patients and game the system. The 
CBO attributes some of the lower health spending to the fact that azencies are in- 
correctly treating the new a(»(regate per beneficial? limit as though it applies to 
each individual patient. We nave therefore provided home health a^nciee with 
guidance on the new incentives and their obligation to serve all benenciHrieH equi- 
tably. We have instructed our claims processing contractors to work with agencies 
to further help them understand how the limits work. And, because home health 
beneficiaries are among the most vulnerable, we are continuing ongoing detailed 
monitoring of beneficiary access and agency closures. 

For hospitals, the hospital industrv has submitted data projecting significant de- 
creases in total Medicare margins. Our actuaries believe the methodology used to 
develop these projections understates base ^ear total margins by approxunately 7 

Bircent. And, as (tie Medicare Payment Advisory Commission (MedPAC) has noted, 
edicare costs per case have declined for an unprecedented fifth year in a row. Hos- 
pitals may be having financial difficulties because Medicare payments no longer in- 
clude enough excess to make up for below-cost contracts with managed care compa- 
nies or because of other market issues not directly related to Medicare payment We 
do, however, share MedPAC's concern that many small rural hospitals appear to be 
in especially poor financial condition. We have taken administrative steps tliat wilt 
help many nu^ hospitals, and are continuing to monitor this situation closely, as 

Question 2. The President, in his Medicare reform plan released in June, said that 
he IS considering delajdne the outpatient volume cap for several years. Can you indi- 
cate whether HCFA will delay the volume cap? 

Answer 2. To help all hospitals with the tran 
ment, we intend to delay a "volume control m< 
the new payment system. The law requires Medicare to develop such a mechanism 
because prospective payment includes incentives that can lead to unnecessary in- 
creases in the volume of covered services. The proposed prospective payment rule 
presented a variety of optiona for controlling volume and solicited comments on 
these options. Delaying tneir implementation would provide an adjustment period 
for providers as they become accustomed to the new system. We also are considerim; 
implementing a threeyear transition to this new PPS by making bud^etneutral ad- 
justments to increase payments to hospitals that would otherwise receive large pay- 
ment reductions such as lowvolume rural and urban hospitals, teaching hospitals, 
and cancer hospitals. Without these budgetneutral adjustments, these hospitals 
could experience large reductions in payment under the outpatient prospective pay- 
ment system. And, to help hospitals under the outpatient prospective payment sys- 
tem, we included a provision in the proposed rule to use the same wage index for 
calculating rates that is used to calcinate inpatient prospective ^yment rates. This 
index womd take into account the effect of hospital reclassificatjons and redeaigna- 
tions. We sent a letter to you on October 19, discussing our plans for the final rule 
in more detail. 

Question 3, In GAO's testimony, they indicate that the hospital industiy over- 
states the impact of the BBA on hospital margins. Can you comment on that state- 
ment? 

Answer 3. Industry projections show significant deterioration in hospital margins. 
However, our actuaries believe the methodology used to develop these projecUons 
was flawed and understates base year total margins by approximately 7 percent in 
the base year. When adjusted for this error, alternative 2002 projections of total 
Medicare margins would range from 2.3 to 9.3 percent. It is important to note that 
the most recent MedPAC data show that hospitals' Medicare costs per case have de- 
clined for an unprecedented iilUi year in a row. and that hospitals' average Medi- 
care inpatient margin was a record 17.1 percent in 1997. So despite slower revenue 
growth, hospitals' aggregate total margins have increased steadily. We are, however, 
concerned aoout MedPAC data suggesting that many small rural hospitals appear 
to be in especially poor financial condition, and about the combined impact of all 
the various BBA payment changes on rural hospitals. The President's Medicare re- 
form plan includes changes to r^ulations that would lessen the impact on these fa- 
cilities. 

Question 4. The Medicare Payment Advisorjr Commission, the American Hoqiital 
Association, and the American Medical Association do not support the use of the 
ambulatory patient classification systems (APCs) and instead support payment on 
a service specific fee schedule. Would you support movement to a payment system 
that reimbuTBes hospitals on a specific procedure basis? 

Answer 4. Our proposed prospective payment system for hospital outpatient de- 
partments (OPDs) does, in fact, define the unit of payment based on the individual 
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Bervioe the hospital furnishes. It includes things furnished as an int^ral part of the 
procedure or visit such as supplies, anesthesia, drugs, blood, recovery room, etc. We 
do not propose to package payment for things that are related, but are not an inte- 
gral part of the service, sucn as ancillary laboratory, or other diagnostic tests. 

Grouping services is separate from defining a unit of service. Althou^ the pay- 
ment is based on the individual unit of service, it is calculated bv grouping services 
that are similar clinically, and with respect to resource use. The median cost for 
each service in a group is calculated and then the median cost of all services within 
the sniup is determined. This group median cost is then used to calculate a relative 
wei^t that applies to the individual services in the group. Although we group serv- 
ices to calculate a group payment amount, our propmed system also may be viewed 
as a fee schedule that applies the same pavment to similar services. 

We received a number of comments and recommendations as a result of the com- 
ment period of the proposed rule and are in the process of analyzing them. We will 
respond to these reconunendations in the final rule. 

<iu€ttion 5. As we know, there are winners and losers with the implementation 
of every new payment system. We have heard a lot from providers who have com- 
plained about the APC system, but not &om the ones that will benefit. Can you 
identify the groups who nave benefited to us and explain why their reimbursement 
ratea went up? 

Answer 6. Those providers with more positive impacts are hospitals that have 
lower than average costs, or who used more accurate procedure coding under the 
current s^tem. However, these projections in the proposed rule are baaed on cui^ 
rent medical and billing practices, which will likely change after the system is im- 
plemented. Past experience tells us that these changes tend to produce much better 
financial impacta on hoapitals than were projected. Attached is a chart identilying 
the groups who have benefited. 

Question 6. There were considerable problems in implranenting the SNF PPS and 
outpatient therapy fee schedule, resulting in delayed pvrment and providers having 
to reprocess bills for coinsurance changes. Given that HCPA will need to implement 
msjor software changes for SNF and home health payment systems, how do you 
propose to handle another major computer change in July 2000 when you imple- 
ment the outpatient PPS? What are you doing to enaure tliat millions of bene- 
ficiaries do not end up pajdng higher coinsurance and that hospitals don't have to 
reprocess miUions of bills if the system is only partially or incompletely installed 
by July 1? 

Answer 6. We implemented SNF PPS in July 1998 without major problems. There 
were implementation issues with SNF consolidated billing for Part B services; how- 
ever, because we delayed implementation of this provision due to our Y2K ^^atems 
priorities, these problems were put in abeyance. Since implementation of SNF PPS, 
we have gained valuable experience with implementing systems chaises. We now 
have an Agencywide chai^ mana ge ment program that is deswned to assure that 
instructions to Medicare c«itrectora are tlwroughly coordinated within HGFA and, 
because of rigid time fismes, final instructions are communicated to contractors wdf 
in advance of implementation. We are more fully including our contractors and 
standard system maintainers in planning activities for implementing systems 
changes. In addition, our experience in managing contractor Y2K compliance nas re- 
inforced the importance of thorough testing of systems changes. That experience is 
being translated into additional testing of systems changes through the use of out- 
aide Bete testing contractors. We bolieve the lessons we have learned have been in- 
valuable and will enable us to more smoothly implement systems changes like PPS 
in the future. 

Question 7. In developing the APC system, you utilized 1996 cost data. Given the 
speed at which new dnig therapies are entering the mat^etplece, (many after 1996) 
how do you propose developing reasonable reimbursement rates for these new prod- 
ucts? How long will it take you to develop payment rates for new producte? Do you 
think that aU drug therapies can be efiectively captured within the APCs? Is it ap- 
propriate to include orphan drues within an APC system? 

Answer 7. As will be specified by the final rule, we have responded to commente 
on these very importent issues. Where drugs are not considered appropriate to pack- 
age with another procedure in an APC, options for assigning separate APCs for that 
drug or drugs are being developed. The final rule will spec^ how new technologiea 
will be priced for the s^tem on a rapid turn aroimd basis. AU technologies Qiat 
could not have been recognized in the 1996 date will be conaidered as new tech- 



B for this polity, ftices for new technolodes can be implemented with the 

erly updates to HCFA's contractor systems. V' ■ - ■■ ..- . 

for the final rule in our October 19 letter to yoa 



quarterly updates to HCFA's contractor systems. We have fiirther outlined our plana 
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a per<beneficiary cap after Y2K? 



Answer 8. Atter Y2K, we intend to implement the therapy caps on a per bene- 
ficiary basis. However, we are concerned uiat the caps are adversely affecting bene- 
ficiaries' acceas to needed services. We want to wore with Congress on l^slation 



to make changes to the cap. 

Quealion 9. What is your opinion about the need for changing the reimbursement 
levels for home health agencies? Do you agree with GAO's analysis that access to 
home health services has not been banned by the BBA? 



PMited o 
legislatii 



__„ n to ensure access to ci._ _. 

Question 10. What are the pitfalls associated with raising the therapy cap from 
its current 11500 limit? Would it be wiser to move to one overall cap, say S3000, 
or have three separate caps, one each for PT, and ST. and OT? 

AiUwer 10. We continue to be concerned about ttiese caps, and are troubled by 
anecdotal reports about the adverse impact of these limits. The HHS Inspector Gen- 
eral (IG) has agreed to study the impact of the caps. The IG's initial analysis of 
1998 data on ^IF therapy services, under Medicare Part B, indicates that 29% of 
beneficiaries receiving services would have exceeded a joint physical/speech therapy 
cw^ of $1500; 26% would have exceeded a physical therapy-only cap of $1500: and, 
22% would have exceeded a speech-only cap of $1500. Further study by the IG and 
others will help us determine whether, ana how, any adjustments should be made. 
We will continue woricing with beoeficiarieB. providers, Congress, and other inter- 
ested parties to closely monitor the situation, evaluate evid^ice of problems in ac- 
cess to quality care, and develop appropriate, fiscally responsible solutions. As fol- 
low-up to our round table discussion. I've provided the Committee with an analysis 

r estimated the total number of SNF bene- 
a any year? Do you know how many 
less or accidents in one year? 

Answer 11. As mentioned above, the IG's initial analysis of 1998 data on SNF 
therapy services, under Medicare Part B, indicates that 29% of beneficiaries receiv- 
ing services would have exceeded a joint physical/speech therapy cap of $1500; 26% 
would have exceeded a physical therapy-only cap of $1500; and, 22% would have ex- 
ceeded a speech-only cap of $1500. Further study by the IG and others will help 
us determine whether, and how. any adjustments should be made. However, at this 
time, we do not know how many instances are secondary episodes of illness or acci- 
dents in one year. Such a determination would require extensive data analysis and 
could not be completed in a short period of time. 

Question 12. What would it take for HCFA to speed up the creation of a less arbi- 
truy, diagnosis-related coverage system? What is the earUest it could be imple- 
mented? 

services ti . 

limitation. However, our investigations and research thus far to (fetermine the ii 
pact of the therapy caps required by the Balanced Budget Act of 1997 on patient 
access to outpatient rehabilitation services, have already revealed that patient diag- 
nosis extracted from claims data may not be adequate to predict utilization. At a 
minimum, patient diagnosis is going to have to be supplemented by variables such 
as functional status and patient capacity for improvement. 

Unfortunately, calibrating a payment system that is attuned to, and responsive 
to, the outpatient therapy needs of Medicare beneficiaries, requires informadon that 
simply is not available at this time either within or outaide of HCFA There are no 
short cuts to setting up a good, comprehensive, flexible payment system. We have 
to collect a critical mass of data that accurately dassi^' patient needs using 
stiUtobecreated tools such as functional assessment measures; process these date; 
and. then design a payment methodology in a budget neutral manner. This process 
could take many years and would be resource intensive. 

In the meantime, the most expedient shortterm alternative to the longer-range de- 
veltKiment of a comprehensive payment system seems to lie with legislative changes 
to either raise or recon^ure the caps in some way. 

Question 13. Does HCFA have any date on the most common diagnosis groups 
that meet or exceed the caps? In your opinion, what Part B services are appropriate 
to exclude from a consolidated bilung requirement? 
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Answer 13. We are very concerned about the anecdotal r^<ats regarding the ad- 
verse impacts of these caps. Data using specific procedure coaes are just now becooi- 
ing av^lablfc We will eramine therapv cLums data to determine which beneficiaries 
exceed the caps. However, we do not Uiink that diagnosis accounts verv well for lev- 
els of therapy utilization. Data on fiutctioaal status may be very usenil in this re- 
gard, but it is not curreatly ccdlected. 

With respect to exchiding services from consolidated billing requirements, iiainK 
our limitea discretion as affitrded by the statute, we have administratively excluded 
certain types of exceptionally intensive outpatient hospital services that he well be- 
yond the Kop^ of the care SNPs would traditionally fiinush. Examples of these 
types ot services include ou^tatient surgeiy, MRIs, radiation thwapy, and emer- 
: — nr g currently coDsidering excluding additional outpatient hos- 



pital BNvices such as certain chemotherapv services. Establishing exclusions ii 
mgfi other than outpatient hospitals would require a change in statute. 



tuus other 
QueatuM 

pre? 



14. What types of administrative changes are you ccKisideiing to SNF 

Answer 14. We are corefViUy reviewing the poesibili^ of making budget neutral 
administrative changes to the prospective payment system for skilled nursing fadti- 
ties (SNF PPS). 

"nie BBA mandated a per diem SNF PPS covering aU routine, ancillary, and cap- 
ital coeta related to covered services provided to bnieficiarieB under Medicare Part 
A. The law requires the use of 1995 costs as the base year, and implementation by 



service, or creation of an outUn' policy. 

This past Spring, we held a town hall meeting to hear a broad rai^ of skilled 
nursing fiidli^ concerns, and we continue to meet with provider ana beneflciaiy 
representatives. We recognize there are concerns that the SNF PPS does not ade- 
<fiiately reflect the costs of non-therapy Hnriiiariiw such as drugs for high acuity pa- 

As mentioned previously, the HHS Inspector General survey does not suggest that 
the SNF pre proqtective payment ^retem is causing access to care problems at this 
dma. And the prtmortion of beneficiaries discharged to skilled nursing facilities is 
unchanged from 19£^, and hrapital lengths of stay have not increased. However, 
tluve is some indication from the survey that it does take more time to place Medi- 
cara patioits in nursing hranes, and facilities are requesting mwe information be- 
f^ accepting patients. About half of the nursing home administrators respondmg 
to the survey indicated thev are less likely to accept patients requiring expensive 
supplies or services. About half say they are more Ukely to admit patients who re- 
quire special rehabilitation services such as physical therapy following joint replace- 
ment surgery. 

We are conducting research that will serve as the basis for refinements to the re- 
source utilization groups (RUGs) that we expect to implement next vear. We expect 
the research to be completed by the end of^ 1999 and to then develop refinements 
for implementation in October 2000. We believe these changes should be budget 
neutnl However, we are continuing to review whether we have additional adminis- 
trative authority. We fiilly expect that we will need to periodically evaluate the sys- 
tem to ensure tnat it appropriately reflects changes in care practice and the Medi- 
care population. 

Question 15. Do you believe that non-therapy ancillary services were under-ac- 
counted for in the final SNF PPS? 

Answer 15. Again, the HHS Inspector General survey indicates that about one in 
five discharge pbnners s^ it takes more time to ^lace Medicare patients in nursing 
homes. Ana about half of the nursing home administrators indicated they are less 



Illation. 

Question 16. Do you believe that, due to increases in the acuity levels since 1986, 
many fkcilitieB will be severely disadvantaged by the transition period? 

Answer 16. We are concerned about paying SNFs appropriately for the care of pa- 
tients. We do not believe that many fadUties will be severely disadvantaged by the 
transition period due to increases in the acuity levels since 1995. First and foremost, 
imder the PPS, SNFs have the abili^ to provide care more efBciently than in the 
past It has been suggested by the OIG and GAO in several reports that the rates 
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may be somewhat inflated as a result of being based on data from the prior 
coBtreimbursement svstem where incentives often directed providers to operate inef- 
ficiently. Secondly, tne three-year transition period blends facilityspednc and Fed- 
eral proBi>ective rates. The Federal rates are cBsemix acljusted according to clinical 
and functional characteristics of SNF residents and will allow higher payments for 
higher acuity. We are currently doing research to refine the RUGb, which will make 
them even more sensitive to a patient's care needs. There are legislative proposals 
that allow SNFs to bypass the transition. 

Suestion 17. What other options has HCFA considered to deal with SNF residents 
1 very hii^ drug costs, ventilators, or other expensive care not taken into ac- 
count by the PPS? 

Answer 17. The SNF PPS, through casemix classiflcation and adjustment, cur- 
rently reflect a fijll range of SNF patient types with varying characteristics and de- 
grees of resource intensity. Through research and refinement to the PPS. we will 
try to ensure that the PPS not only continues to account for a high level of resource 
intensity, but improves in terms of its sensitivity to non-therapy ancillariea. highlv 
complex cases and less common conditions or pauent t^>es. We engf^ed in researcn 
to determine the potential for making refinements to the current casemix model to 
improve accuracy of the payments. We note that the law does not give us the direc- 
tion to adopt some of the options contained in the comments to the SNF PPS regula- 
tions such as creation of an outlier policy or coat-based payments for nontherapy an- 

Question 18. Do you have any ficures on losses for different RUGs categories? 

Answer 18. Currently we have little data in this area. However, we have recently 
commissioned a research contractor to develop data and analysis as part of our over- 
all effort to make refinements to the PPS. We plan to have this research completed 
and refine the system next year. We note that the OIG's recent report on access in 
SNFs noted that discbarge planners were finding it easier to place rehabilitation pa- 
tients in SNFs due to the relatively higher reimbursement rates for special rehabili- 
tation. The majority of Medicare SNF patients fall within the rehabilitation RUGs. 

Question 19. Do you believe the new PPS has had an impact on the current spate 
of bankruptcies in the SNF community? 

Answer 19, We are concerned about the impact of the PPS on the industry. How- 
ever, in our initial analysis, we have not found it to be a m^or contributor to the 
bankruptcy filings. According te a July 1, 1999 Business Week article, financial ana- 
Ijrsts have been quoted as saying that the financial instability of the SNF commu- 
nity is primarily due to over leveraging when Congress cutback on Medicare and 
for high-priced acquisitions at the wrong time. 

We are continuing to monitor the impact of PPS on various provider groups and 
will continue to keep you informed on our analysis. 

Question 20. Do you any idea how many residents are at risk due to closures of 

Answer 20. We do not expect to be faced with the widespread closure of SNFs due 
to changes imposed by the BBA. Recentlj^, we have seen activity by several large 
nursing nomes of filing for bankniptay. Tlus filing is for Chapter 11 only, which pri- 
marily reorganizes the company's organization structure and does not affect patient 
caie. We are working with States to closely monitor the quaUty of care in nursing 
homes belongins to a Chapter 11 chain. We also routinely work with the States in 
the event of a SNF closing ensuring the health and safety of the resident is not com- 
promised. 

Question 21. In the July 1999 update for home health cost limits, HCFA reported 
that over 90 percent of a31 home health agencies will be over either the per-bene- 
fidary or per-visit limits. Is this accurate? Please provide the appropriate back up 
data to supportyour answer. 

Answer 21. The August 5, 1999 Federal Register notice, indicating the per-bene- 
ficiaiy and per-visit limits under the IPS for FY2000, esthnates that 15 percent of 
HHAs will be subject to the per-visit limitation while 79 percent will be subject to 
the per-beneficiary limitation. The remaining agencies will receive their actual costs. 
No one acency wiU be limited by more than one limit. 

The FY 2000 Umits are applicable to cost reporting periods, or portions of coat re- 
portit^ periods, b^inning on or after October 1, 1999. While the PPS is scheduled 
to be implemented on October 1, 2000, the estimates made in the August 6th regu- 
lation assume the continuation of IPS minus the statutory 16 percent cut in pay- 
ment limits mandated for October 1, 2000, if the PPS does not go into effect. As 
such, for those agencies whose cost reporting periods end after October 1, 2000, the 
estimate reflects the 16 percent cut inpayment limits that would take effect. We 
plan to implement the home health PPS on October 1, 2000, and we published the 
notice of proposed rulemaking on October 28, 1999. 
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The Balanced Budget Act of 1997 required that the IPS be based on data frran 
12-month cost reporting periods ending during FY 1994 and updated to the current 
yesTB. The attached taue shows the eatimat«d impact of the IPS on HHAs, effective 
October 1, 1999. Column one of this table divides HHAs by number of charaetoria- 
tics including their ownership, whether they are old or new agencies, whether thnr 
are located in an urban or rural area, and uie region in which they are located. Cm- 
umn two shows the number of agencies that fall within each characteristic or group 
of characteristics. Column three shows the percent of HHAs within a group that are 
projected to exceed the per-visit limitation (and therefore will not be affected by the 
per-beneficiary limitation) before the behavioral offsets are taken into account Cid- 
umn four shows the average percent of coets over the pei>viait limitation for an 
agency in that cell, including behavioral offsets. Column 0ve shows the percent of 
KHAb within a group that are projected to exceed the per-benefidary limitation 
(and therefore will not be affected by the per-visit limitation) before the behavioral 
ofbets are taken into account Colimin six shows the average percent of coata over 
the per-beneficiary limitation for an ogen^ in that cat^ory, mduding behaviwal 
ofbets. It is imptnlant to note that In determining the expected percentage of an 
a^en^B costs exceeding the cost limitations, column four (percent of costs exceeding 
visit umits) and column six (percent of costs exceeding beneSdary limits) cannot to 
be added toeether. Either the per-visit limitation or the per-benefidary limitation 
is exceeded, nut not both. 

Question 22. Can you assure us that the PPS for home health services will be 
ready to be implemented by October 1, 2000? 

Answer 22. Yes, we published the proposed rule for the home health prospective 

Kyment system on October 28, 1999, and we eacpect to have the system in place 
the October 1, 2000 Matutory deadline. 

QueatUm 23. How are home nealth agendes coping with new regulatory changes 
h as OASIS, new billing requirements and the 15-minute visit increment repeal- 



'I.. 



Uve Qexitrility where possible under the law. This past July 19, a^ndes b^ean col- 
lecting OASiS data. On August 24, 1999 agendes began transmitting OASlS data 
to states. We have provided free software called HAVEN (Home AsBessmeat Valida- 
tion and Entry) that can be used for encoding and tranamiaaion. While we are just 
beginning the second month of receiving data, the earW Bsency response is favor- 
able. Currently, we have over 2 miUion records of completed OASIS assesamente in 
the national repoeitory. 

Early evidence suggests that providers are managing weU with OASIS. Asaesa- 
ments, such as the OASIS are not a new requirement. It is important to realize the 
HHAs have been and will continue to do comprehensive assessments of their clients. 
Doctors, nurses, and therapists are trained to do such assessments as part of thor 
routine care. Such assessntents are critical for providera to know if patients' needs 
are being met or they are improving. OASIS merely aUmdardizea sucn assessments. 
A motion study was performed by our contractor analyzing the initial assessment 
(time spent with patient and time Spent on documentation). On average, by stand- 
ardizing the assessment, total time spent is the same, but time spent on documenta- 
tion decreased. This allows more time to be spent with the patient Such standard- 
ization allows for efSdency in addition to accurate payment and quahty oversight 
and improvement. 

Regardii^ the 16-minute increment, the BBA required that home health agendes 
report the number of 15-minute increments comprising each service, otherwise, 
"... no daim for such services may be paid . . ." The purpose of this proviaion ia to 
obtain data that might be useful in developing or refining a home health prospective 
payment system (PPS), It will not affect the amount of paymente to home health 
. .. .L. mr, .L_ n™, .»_ t . ^^ iadustrj — ■ 



s under the IPS or the PPS. We have met with iodustrv representative to 
cianiy how the 15-minute reporting requirement should be implemented and have 
made this information available on our website. In order to allow agendea a^nifi- 
cant time to implement this requirement, we phased it in over a three-month period 



fh>m July 1 to October 1, 1999. However, we continue to hear complainta fhim agen- 
das about this requirement that range from the burden of recwiung and reporting 
this information to what activities should or should not be induded in the reporting. 

Question 24. What type of guidance have you [provided the industry and your own 
clauns processors to ensure care is not inappropriately denied? Has any agency been 
aanctioned for denying access to care as a result vS th^ misunderstanding of the 
new law? 

Answer 24. HHAs have been receiving guidance on the appropriate manner in 
which the pei^visit and per-beneficiaiy limits under the IPS must oe ^pliad. Whan 
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it become clear, shortly after the IPS began that some agencies may erroneoualy be 
applying the limitB to individual benefidaries, rather than applying the limits in the 
aggregate, the Administrator send a letter t« all HHAs clarifying the issue. In her 
f^bruary 3, 1998 letter, the Administrator wrote, The new aggregate cap reflects 
the typical utilization of home health services for each HHA during the FY 1994 
base period established by Congress. It allows HHAs to balance the cost of caring 
for any one patient against the cost of carii^ for all patients. We b^eve all Medi- 
care enrollees can be safely and efficiently ciu«d for under this pavment system by 
HHAs that deliver qualitjr care efficiently . . . Any reports of HnAs misinforming 
benefidaries or inappropnatd^ terminating care for Medicare enrollees will be con- 
sidered the basis for a complaint survey that could lead to terminatioD of the HHA 
from Me«iicBre." 

We continue to address the issue vrith our r^onal offices, who along with the 
states, are investigating complaints that we receive ctmceming inappropriate dis- 
chaives or cutting back on covered services. Agendee found to have substantiated 
complaints made against them are required to submit an acceptable plan of correc- 
tion to ua or our agents. We and the state agency will resurvey the agency some 
time after the plan of correction is sidnnitted to ensure that the agency has come 
into compliance. If the agency has not, it can be terminated. 

The five Medicare claims processors for home health have continually been per^ 
forming provider education for HHA associations and individual agencies on the 
IPS, based upon HCFA program memorandum and notices describing how the IPS 
should be implemented. 

Question 26. Do you agree with GAO's analysis that access to home health serv- 
ices has not been harmed by the BBA? 

Answer 25. Home health beneficiaries are among the most vulnerable and we are 
closely monitoring the effects of the BBA changes on beneficiary access to home 
health care and agency closures. To date, evaluations by the GAO and HHS have 
not found that the changes are causing significant quality or access problems in the 
home health area. 

Our monitoring of employment data indicates that freeBtanding home health 
agencies have made small TMUCtions in their woricforce, back to the level seen in 
1996. We have heard reports fixim beneficiary groups, our regional offices, and oth- 
ers regarding home hedth agencies that have inappropriately denied or curtailed 
care, and incorrectly told beneficiaries that they are not eligible for services. We are 
also bearine reports from beneficial? advocates and others that some high cost oa- 
tients are having trouble finding home health egendes to provide the care they 
need. This may result from a misunderstanding of the new incentives to provide 
caie efficiently, or from efforts to 'cherry pick" low-cost patients and game me sys- 

In order to address this, we have provided home health agendes with guidance 
on the new incentives and their obligation to serve all twnendaries equitably. We 
have instructed our claims processing contractors to work with agendes to fiirtber 
help agendes understand how the limits work. I assure you we will continue to 
monitor the situation dosely. 

Question 26. How would you respond to agendes who claim that your own regula- 
tion of August 5 r^arding cost limits predicts that 93.5% of surviving; ^endes will 
exceed their FT 2000 per-beneficiary cost limit or per-visit cost limit and that on 
average, agendes will nave to repay HCPA 12?c of its Medicare costs? 

Answer 26. The law requires that HHAs receive the lower of their actual costs 
or their actual costs up to the per visit limit or their actual costs up to the per bene- 
ficiary limit The Au^st &, 1999 Federal Register notice, which informs agendes 
about the per-beneficiary and per-visit limits under the IPS for FY2000, estimates 
that 15 percent of HHAs will be limited by the per-visit limitation while 79 percent 
will be limited to the per-benefidary limitation. The remaining agencies will be lim- 
ited to their actual costs. For those agencies limited by the per-beneficiary limits, 
the average percent of the agency's costs exceeding the per-benefidary limitation is 
12.1 percent. Those agencies limited by the pervisit limit will on average have 1.3 
percent of their costs exceed the pervisit limit. Because the interim rates have been 
calculated to reflect the level of tne limits, the amount of actual costs exceeding the 
applicable limit for any one agency will not be paid to the agency by Medicare. 
Medicare will pay only up to the applicable cap, not in excess of it. 

Because agencies have now had two years of experience under the IPS they are 
better able to perform efficiently. The data upon which the estimate OT the percent 
of agency costs exceeding either limit predates the IPS. Therefore the estimates like- 
ly inflate the average percent of costs that agencies will incur above the limits. 

Question 27. Please respond to the following ft^m the testimony of the American 
Medical Association. "In uie first two years of the SGR, erroneous HCFA estimates 
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have already ahortehanged physidan payments by more than $3 billion. These pro- 
jection errors have not been corrected and HCPA does not plan to do so. Specifically, 
one year after the 1997 notice, HCFA reneged on ita pleoge to correct SGR errors 
and simultaneous issued its moist e^r^ous error projectiiig Medicare managed 
care enrollment would rise 29 percent in 1999, despite the many HMOs abandonmg 
Medicare in 1999." 

Answer 27. After BBA was elected, our actuaries identified problems with the 
SGR target. Specifically, they found that once the SGR target is set for a year, it 
cannot be changed, even to correct for estimation errors ana even if better data on 
elements in the SGR formula are subsequently available compared to when the SGR 
was set Thisproblem was discussed in the November 2, 1998 Federal Eegiater no- 
tices on the FY 1999 SGR. While we had initially thoueht that this latter problem 
could be dealt with under current law, the HHS General Counad has indicated cur- 
rent law will not permit us to fix the problem. In our September 30, 1999, Federal 
Regieter notice, we confinned that we could not make adjustments for projection er- 
rors under existineauthorities. 

The President's FY 2000 budget contains a legislative proposal for a budget-neu- 
tral technical fix to solve this problem. The proposal would correct projection errors 
automatically beginning with the CY 2000 SGR. The proposal would also make ad- 
justments for the two historical years of SGR (FY 1998 and FY 1999). However, this 
aspect of the provision would result in a cost to the program. Technical changes to 
the SGR system would offset some of the costs of correcting for projection errors. 
We have also proposed an adjustment to make the proposal budget neutral. If our 
legislative proposal only corrected for projection errors and dia not also include 
other changes to make it budget neutral, it would provide physicians with additional 
payments relative to current law. 

CoTTecting for projection errors could work to either increase or decrease the phy- 
sician fee sdtedule update. Under the SGR system to date, correcting for projection 
errors would have the effect of increasing the physician fee schedule update. How^ 
ever, under the prior Medicare Volume Performance Standard (MVPS) system, we 
also did not correct for projection errors. Those projection errors tended to overstate 
the MVPS and the subsequent updates. We would like to continue to work with the 
Congress and the AMA on a legislative solution that provides more stability to the 
system and requires the Secretary to correct estimation errors. 

Question 28. What authority do you believe you have to correct for inaccurate as- 
sumptions on the SGR, particularly in light of the cumulative effect of these calcula- 
tions? 

Answer 28. According to the General Counsel's office, the language of the statute 
is dear: we do not believe that we have the authority to make a^justmenta. In our 
October 1, 1999, Federal Register final notice, we coimrmed that we could not make 
a4justmenta for projection errors under existing authorities. 

J'uestion 29. As we understand it. the American Medical Association and the spe- 
ty groups first wrote the HCFA Administrator about their concerns with the pro- 
jection errors in the Sustainable Growth Rate on December 2, 1998 (within the com- 
ment period on HCFA's November 2, 1998 SGR Notice). Then they sent another let> 
ter to HCFA about this problem on May 21, 1999. Has the HCFA Administrator re- 
sponded to these letters from the physician community? 

Answer 29. Because of the volume of written comments on proposed rules, notices 
and regulations, we do not generally respond in writing to comments on proposed 
rules. We do try to address comments on any proposal notice or rule in the cor- 
responding final versions, as appropriate. The December 2, 1998 letter was a com- 
ment on a final rule with comment period pubUshed in the Federal Register on No- 
vember 2, 1998. We specifically addressed the December 2, 1998 comment in the 
final notice published in the October 1, 1999 Federal Register (Vol. 64. No. 190, page 
53396). 

The March 21, 1999 letter addressed issues raised in the November 2, 1998, final 

rule, but was not a public comment We responded t 

letter on September 24. 1999. A copy of our response ie 

Question 30. Can you tell us the status of your proposea ruiemsKin^ n> cnange 
your pohcy on coverage of self-administered imectable dru^ in a physician's office? 
Please provide us with the statutory and the policy rationale for this proposed 
change. 

Answer 30. By law. Medicare covers only those drugs approved by the Food and 
Drug Administration that are furnished incident to a physician's services and can- 
not be self-administered. There are a few exceptions that are explicitly provided in 



section 1861(sX2) of the Social Security Act Historically, we have interpreted this 
coverage restriction as it pertains to the characteristics of the drug, not to the ca- 
pacity of a beneficiaiy's abiU^ to self-administer any drug. Nev^tbeless, becauw 
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of concerns expressed by CongTess and others reganling the spedflc caoacity of indi- 
vidual benefiaBries to self-admimster, and the recagmtion of the evolvii^ state of 
medical practice, we have decided to review our current position. To appropriately 
elidt input and comment for relevant stakehdders on this issue, we intena to de- 
velop a proposed rule to better define the term "self-administered." The development 
of a number of options for defining "self-administered" and llie issuance of the pro- 
posed rule will be a hieh priority. 

Question 31. HCFA's final rule implementing BBA 97 denies pavment for tele- 
medidne store and forward applications. In the rule, HCFA said mat in order to 
C(ubU& as a "consultation," all practitioner/provider encounters had to occur in real 
tune. Please provide an explaiution for this dedsion and explain to us whether you 
believe you have the statutory authority to chaise this decision. 

Answer 31, Medicare payment for teleconsultation. as provided in the November 
8, 1998 final rule, represents a significant improvement over traditional Medicare 
policy for rural areas by allowing payment for a service that historically has re- 
quired a face-to-face, "hands on" encounter. Under the regulation, a teleconsultation 
is an interactive paUent encounter that must meet criteria for a given consultation 
service included in the American Medical Assodation's Current Procedure Tenni- 
noli^y. The technology used to deliver a teleconsultation must allow the consultant 
to conduct an examination in "real time" using interactive audio and video equip- 

This rule represents a first step in refining face-to-face requirements for a medical 
service under Medicare to accommodate telemedicine services. We are open to devel- 
c^ing modifications to Medicare telemedicine coverage and payment polidea as the 
law permits and as more program experience in this area is obtained. The Secretaiv 
has identified several issues related to teleconsulting, including the use of store-ana- 
forward technologies for delivering medical services that need to be addressed fur- 
ther. The Secretary has directed us to specifically examine the policy and financial 
implications of these technologies, as well as the use of registered nurses and other 
medical professionals not reco^zed as practitioners under Medicare to present llie 

C'ent to the consulting practitioner, and the appropriateness of current consulta- 
codes for reporting consultations delivered via communications systems. 

Question 32. HCFA has interpreted the BBA97 telemedicine provisions to require 
the presence of a "presenting practitioner^ in order for the encounter to qualify for 
telemedicine reimbursement. The presentii^ practitioner must be a health care pro- 
vider el^ble for Medicare reimbursement such as a physician, a nurse practitioner, 
or a physician assistant R^stered and licensed practical nurses are not permitted 
to serve as presentera. Please provide us with your rationale in limiting reimburse- 
ment to "presenting practitioners." Also, do you beUeve that this dedsion will harm 
access to telemedicine for patients in rural areas? Do you have any plans to revisit 
this interpretation? 

Answer 32. Our dedsion to require the telepresenter to be a medical professional 
which is recognized as a practitioner under tne Medicare program was determined 
by the BBA 1997. Section 4206(a) of BBA specifies that the individual physician or 
practitioner providing the professional consultation does not have to be at the same 
location as uie physician or practitioner fiimiahing the service to the beneficiary. 
We believe this language is limiting and requires that a practitioner, as recognized 



under section — 1842(bXl8XC) of the Act, must be present with the patient during 
the teleconsultation. Since the same phrase describes the medical professional at 
both ends of the teleconsultation, we oeUeve that it would be difficult to interpret 



the phrase to have one meaning for purposes of identifving the consultant and a 
different meaning for purposes of identi^ing who may be physically with the pa- 
tient. Therefore, registered nurses, and other medical professionals not recc^nized 
as practitioners under section 1842(bK18KC) cannot act as presenters during tele- 
consultations. 

This statutot^ language could place an additional barrier on Medicare bene- 
fldaries to receiving teleconsultation; especially in areas where there is a shortage 
of health care pracBtioners. We have already made plans to revisit this issue and 
are currently evaluating the use of nurses as telepresenters. 

Question 33. HCFA has interpreted the BBA97 provisions to authorize Medicare 
payments only for those OPT (»des which indude the word "consultation." Please 
provide us with your rationale for this interpretation and indude commentary about 
whether it is appropriate to include direct services provided by clinical psycholo- 
gists, clinical social woricers, and physical, occupational, and speech therapists with- 
in this definition. 

Answer 33. The BBA limits the scope of coverage to professional consultation for 
whidi payment is currently made under Medicare. We believe that a consultation 
is a specific service that meets the criteria spedfied for a consultation service in the 
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AMA 1998 Current Procedvire Tenninology. BBA does not give authority to cover 
services beyond conaultation under this provision. 

Under existing Medicare pohcy. chnical psychologists, clinical social workers, 
physical, speech and occupational therapists can not bill , nor receive payment, for 
consultation services under Medicare. Therefore, these practitioners are prohibited 
firom billing a teleconsultation because under Medicare no payment wotila be made 
to these practitioners for providing a consultation service. 

We recc«nize that the teleconsultation rule is a first step in defining face-to-face 
"liands on requirements for a medical service under Medicare to reflect a telemedl- 
cine service. We are not eliminating the possibility of the development of modifica- 
tions to Medicare telemedicine coverage and payment policies as the law permits 
and as more program experience in this area is obtained. As previously mentioned, 
we are currently exploring several issues, including the use of store and forward 
technologies as a method for delivering medical services and the use of registered 
nurses and other medical professionals not recognized as a practitioner under the 
teleconsultation provision to present the patient to the consultiiw practitioner. Addi- 
tionally, we are examining the appropriateness of current consultation codes for re- 
porting consultations delivered via communications systems. We plan to provide the 
Secretai; with policy recommendations regarding these issues. 

Question 34. On several occasions, we have orally asked for a copy of the contract 
HCTA signed with 3M when it decided to utilize 3M's services to review the com- 
ments and perform consulting work on the final hospital outpatient prospective pay- 
ment system rule. Please provide us with a copy of this contract ancf any supporting 
memorandum which you used to justify your decision to hire 3M. 

Answer 34. We apologize for the delay in providing the 3M contract. Attached, to 
be included as part of the answers for uie record, is a copy of the contract and sup- 
porting requisition justifying our decision for hiring 3M. 

Questions for the Record Submitted by Rep. Strickland 



of Congress and healtn care providers about the negative affects of the Balanced 
Budget Act. In your judgement, are there patients being denied necessary and vital 
care as a result of the BBA provisions enacted by Congress and earned out by 
HCFA? 

Answer 1. Thus far, our monitoring reveals evidence of isolated but significant 
problems. Although our analysis is not yet complete, we are concerned, for example, 
that some beneficiaries are not getting necessary care because of the BBA's $1600 
caps on certain outpatient rehabilitation therapies. We will continue working with 
beneficiaries, providers, Congress, and other interested parties to closely monitor 
the situation, evaluate evidence of problems in access to quality care, and develop 
appropriate, fiscally responsible solutions. 

Question 2. Does HCFA believe that the crisis situation created by the Balanced 
Budget Act is of such a proportion that it warrants immediate action \>y Congress? 
And if so, would HCFA please relay to the Committee which BBA provisions it feels 
Congress should address in order to restore patients' access to quality of care? 

Answer 2, We are pleased that both the House and the Senate are considering 
legislation to address some of the unintended consequences of the Balanced Budget 
Act. The President is committed to ensuring enactment of such needed legislation 
this year. In 1997, we worked together to enact important refonns that contributed 
to extending the Ufe of the Medicare trust fund to 2015. As with any major legisla- 
tion, the BBA included some policies that are flawed or have unintended con- 
sequences. The Administration has taken numerous administrative actions to ad- 
dress these problems and provided funding for legislative fixes in the context of the 
President's comprehensive Medicare reform plan. We want to work together during 
the final days of this Congressional session to take action to moderate some of the 
policies included in the BBA. 
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In both rules, HCFA Invited conitnents M tbeir consiraction and proposed used of APCs. 
In soliciting comments, HCFA discussed specific problems associued with caJculuing 
psymeni rates for APCs with abeiranl duA and solicited specific comments on such 
groups. HCFA also invited cominenU on the various options thai they proposed in tbe 
hospital rule for grouping and paying medical visits. 



All tasks shall be completed by December 30. 1999 

Project T»k KeqniRmeaU 

Tbe contractor shall supply all peisoimel, materials, supplies and support necessaiy to 
acconqilish the work specified below except wbeie a [ffoduct/iiem is specified in the 
Schedule of Deliverables as the reiponsiMlity of HCFA. The contractor shall - 

1. Review all ctHiUQenis identified by HCFA that were received in letponie to tbe 
hospital outpatient PPS and ASC proposed rules and v^iich arc specific to tbe 
proposed APCs to determine which of the specific issues and/or suggestions made b; 
r$ have clinical merit. 



2. Based on this review, evaluate the identified APCs clinically and pertom the 
appropriate statistical analyses to determine whether APC modificalions are 
xppnipnX£, e.g., moving specific procedure codes from one APC to another, 
subdividing specific APCs to create two or more APCs; and cmnbining one or more 
specific APCs. 

3. As a retuh of findings, recommead APC modificatioiis 10 HCFA. 

4. Ensure that tbe APC renew and modification pfocess results in poapi thai an 
similar both clinically and in terras of resource use. 

5. Ensure thai the APC review and modificatioa process retains consistency among tbe 
surgical APCs for the ASC and hoSfHtal outpaiieat settings. 

6. Retitle and renumber any APCs where modification results in ledefiniog specific 
APCs. 

7. Prepare written responses to all comments specific to the APCs tot inehtsion in die 
sections of tbe hospital ouq»iient PPS and ASC final rules. 

S. Meet with govemmeni project officer and other pertinent siafT identified by her to 
clarify tadcs and discuss specific findings and lecomroendaiions. 
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APC Review and Modifications 
TaskTimetabto 

Tune Period Taslt 

5/99 htoet With HCFA Staff to darffy tasks 

5/1 7 - 7/16 Reviaw commenls 

ItiuvSty roc|uired inodmcations 

Perform clinical & stateiical analyste erf proposed modffications 

7/20 Meat with HCFA staff to reoomnwndmodMcalions 

HCFA approvw modKcetions 

7/21 - 7/30 Modify APCe 

7/31 -8/9 RatJfleartdranumberAPCsasnecessaiy 

OiattlechnicalAPCtext 
Draft written responses to APC comments 

WIO-KVB Re-evahiateAPCs based on addttiaruU data/comments 

10/9-10/18 Revise APC technical text 

Revise responses to APC comments 

10/19-11/15 Refine APC gratis and language 

11/16 - 1^27 Rnal meeting witfi HCFA staff 
Wrap-up prejeci 
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At toast three meMngs with HCFA 3taff are planned as toicws: 



V99 Clarify taska and format otdeiverabtes 

7t20l99 HCFA to review & approve proposed modKcationB 

12/27/99 Final review and projedw 
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Frwn 18S8-199D, HCFA anleredintB a caaparafiw agraamant wiBi 311 
to davalap a ctoiaifieatMi iftMn far M^atiMt lanicai. HCFA 
tubnttM a rapart U tha Canpm bi t99& wlidi itatad that tha 
iaorAP6adawlMidbT3MwtnthaiBe« 
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hospital outpatient 3M has the analytical and Mnical resources 
Mcessarv to conduct thb project. Klloreover, it has the background 
and extensive experience in developing APGs and overseeing their 
implementation by other payors that distinguishes its 
qiaifications from other potential contractors. 3M*s unique 
quafifications would enable HCFA to complete ttii project within 
the tight time contraints under which it is operating to implement 
a PPS for hospital outpatient department services and a rebaserf 
payment syston for ASC services as soon as possible after January 
1, 20iX). An responsible sources may submit c^iabttty statements 
In consideration to the Agency at the above adcbess. 
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